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THE SECOND CHANCE ACT: STRENGTHENING
SAFE AND EFFECTIVE COMMUNITY REENTRY

WEDNESDAY, JULY 21, 2010

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC

The Committee met, pursuant to notice, at 2:44 p.m., Room SD-
226, Dirksen Senate Office Building, Hon. Patrick J. Leahy, Chair-
man of the Committee, presiding.

Present: Senators Cardin, Whitehouse, Franken, Sessions, and
Grassley.

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S.
SENATOR FROM THE STATE OF VERMONT

Chairman LEAHY. First off, I apologize for being late. I was just
telling Senator Grassley, as I told Senator Whitehouse outside,
that another Senator and I were on the subway, chit-chatting,
waiting for the subway car to come; great, interesting conversation;
suddenly realized there was no subway car. It had broken down.
So we hoofed it over. So I apologize.

Today, we are going to consider the important issue of how best
to ensure that when people get out of prison, they become produc-
tive members of society rather than turning to a life of crime. And
many states are making great strides with innovative prisoner re-
en(‘{ry programs. We are going to hear about some of those efforts
today.

In 2008, we passed the Second Chance Act to give Federal, state
and local governments additional tools to help inmates more suc-
cessfully get back into their communities upon release, and we are
going to hear about what impact it might have.

It is interesting. The Senator I was talking with is from a large
state and I think he would probably consider himself a Conserv-
ative Republican and was strongly backing Second Chance and the
fact that if we want to get people back into employment, there has
to be some way to do that.

We passed the bill, after a lot of work and compromise, unani-
mously. Next year, it will need to be reauthorized and I hope we
have the same bipartisanship again.

I worked with Senator Brownback and Senator Specter and then
Senator Biden to pass it the first time. I know that Senator Cardin
has a strong interest in this area. Senator Whitehouse has shown
a great deal of leadership on prison reform and reentry and he is
helping at today’s hearing.

(1)
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We have passed several new criminal laws, both in Congress and
the states, creating more and longer sentences for more people.
Now, a number of the states are realizing that costs them a lot of
money. California, for example, is facing some horrible problems.

There are currently more than 2 million people in jail or prison.
More than 13 million people spend some time in jail or prison each
year.

I know from my own experience as a prosecutor, most of these
people sometimes return to our communities. Now, what kind of
experience they have in prison, how we prepare them to rejoin soci-
ety, is actually going to affect the communities we live in. It is
going to affect them a great deal.

Before we passed the Second Chance Act, Vermont and other
states were implementing innovative programs to build safer and
stronger communities by ensuring that people in prison receive
services to help them become productive members of society when
they come out and not go back into crime.

The Second Chance Act builds on this important work. It also
says, that state and local corrections agencies and nonprofits, edu-
cational, institutional service providers, families, that if they are
going to have a grant, they have to demonstrate measurable, posi-
tive facts, including a reduction in recidivism.

It takes an important step toward the goal of reducing the na-
tionwide recidivism rate of 66 percent. That, of course, will de-
crease the annual nationwide $8.2 billion cost of incarceration.

Now, the Vermont Department of Corrections and many others
in Vermont are strongly supporting this crucial piece of legislation.
It gives me a sense of confidence, when I go home to Vermont, that
it i1s making our state safe and those others who are doing it
around the country and making the country safer.

And this is not in any way a partisan issue. We have a Repub-
lican Governor, myself, we both agree with this, but nobody even
looks at it as a Republican or Democratic issue. They just look at
it as a sensible one.

I know that Commissioner Andrew Pallito is here. He has had
great success helping reentry programs, and I look forward to hear-
ing from him.

Also, I welcome Le’Ann Duran from the National Reentry Re-
source Center; Sol Rodriguez, Open Doors of Rhode Island, we are
going to hear how that worked in Rhode Island.

I have no compunction against tough sentences when it fits the
crime, but I also want to know that some days the jailhouse door
is going to open and we ought to have somebody come out who can
be in society.

[The prepared statement of Chairman Leahy appears as a sub-
mission for the record.]

Chairman LEAHY. Senator Grassley, did you want to add any-
thing?

STATEMENT OF HON. CHARLES GRASSLEY, A U.S. SENATOR
FROM THE STATE OF IOWA

Senator GRASSLEY. First of all, I am only going to be able to be
here until 3. So I will be able to hear a couple of the witnesses.
And I want to be on top of this issue, because, obviously, keeping
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people behind bars if it is not necessary is very much a costly prod-
uct that hits states worse than it hits the Federal Government, but
all taxpayers are paying more.

And the extent to which everybody has something to contribute
to our society, we ought to encourage that contribution and not to
have the recidivism rate that we have is very, very important.

I am interested in knowing how the programs are working and
I'm interested in knowing what other ideas might be out there.

Thank you for this opportunity.

Chairman LEAHY. The first witness, Andrew Pallito, is the cur-
rent Commissioner of the Vermont Department of Corrections, a
role he has held since 2008. He previously served as deputy com-
missioner, as management executive overseeing the department’s
administrative, financial, information technology and training
needs.

He serves on the Vermont Criminal Justice Training Council,
which oversees the training of individuals from all law enforcement
agencies in Vermont.

He began working in Department of Corrections in 2001, did 9
years serving other parts of the Vermont City Government, includ-
ing the Agency of Human Services.

He is a graduate of the Vermont Leadership Institute, received
his bachelor’s degree from St. Peter’s College.

He is joined by his wife today. And I will just mention on the
side, she was born in Barre, Vermont, the same place my father
was born.

Mr. Pallito, please go ahead.

STATEMENT OF ANDREW A. PALLITO, COMMISSIONER,
VERMONT DEPARTMENT OF CORRECTIONS, WATERBURY,
VERMONT

Mr. PALLITO. Mr. Chairman and fellow members, thank you for
the opportunity to speak to the Committee today regarding the
issue of offender reentry and for the opportunity to showcase some
of the innovative work that we are doing in Vermont.

Our work in engaging community partners in offender reentry
has been brought on by an explosive growth in incarceration. In
1990, Vermont had roughly one-third the number of offenders that
it has in 2010, representing an increase of a staggering 160 percent
increase in incarceration.

To manage this growth over the past 20 years, the state has built
several new correctional facilities and today houses roughly one-
third of its offenders in out-of-state private contracted facilities.

This unprecedented increase has placed an enormous burden on
the state’s general fund. The Department of Corrections’ annual
percentage growth continues to take a larger and larger share of
the state’s available resource and has outstripped our ability as
Vermonters to sustain many other programs.

There is good news, however, in that the annual rate of growth
has slowed. This, I believe, has been accomplished by a number of
new strategies which affect the number of offenders coming into
the system, such as diversion programs and the manner in which
offenders are released from facilities.
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Over the past few years, my department has been engaging and
educating communities throughout the state about the importance
of solid release planning for all offenders, including those with very
violent histories.

What differentiates Vermont’s response to reentry from tradi-
tional approaches is the philosophical foundation of restorative jus-
tice principles and community involvement.

By providing returning offenders with high measures of support
and accountability, fostering meaningful participatory community
connections, and leveraging the informal social influence exercised
by family and neighbors, we effectively complement best correc-
tional practice for a more successful reentry process for offenders.

The support and accountability derived from these relationships
increases offender investment and opportunity. We have seen this
with our work with Circles of Support and Accountability, also
known as a COSA. A COSA is a group of five or so individuals who
are trained in the need areas of particular offenders and who, in
turn, hold an offender accountable while assisting and supporting
them with the reentry process.

COSAs are coordinated by local municipal community justice cen-
ters. There are 12 such community justice centers located through-
out the state.

Increased citizen participation has resulted in diminishing public
resistance toward offender reentry. This dramatically improves an
offender’s potential for success, and can achieve a reduction in re-
cidivism.

Complementing the COSA process is the offender responsibility
plan, also known as the ORP. The ORP is our case management
system for coordinating, delivering and tracking the range of treat-
ment and work readiness development services specific to the of-
fender’s strengths and needs.

This document evolves over time to reflect the offender’s
progress, including pre-release services such as vocational assess-
ment, housing readiness, benefits eligibility, transitional planning,
and post-release supervision and services, behavioral assessment
and therapy, substance abuse treatment, employment, parenting,
and other family obligations.

Over the past few years, we have formed critical new partner-
ships with offender-serving agencies throughout Vermont. These
include the Department of Labor, the Social Security Administra-
tion, the Veterans Association, the judiciary, and other Agency of
Human Services such as the Economic Benefits Division, the Office
of Child Support, the Department of Health, and the Office of Alco-
hol and Drug Abuse.

Through these initiatives, we have fundamentally changed the
reentry service delivery system in Vermont. We have incorporated
the leveraging of stakeholder relationships on both an interagency
and interpersonal level in to our case planning and reentry prac-
tices.

Many of the individuals who have reentered with the assistance
of community-based support cite the critical role these services
have played in allowing them to get their footing and get out of
prison.

VerDate Nov 24 2008  12:34 Mar 08, 2011 Jkt 064378 PO 00000 Frm 00008 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\64378.TXT SJUD1 PsN: CMORC



5

Targeted reentry services, such as employment and housing as-
sistance, have also stemmed directly from our community justice
reentry program. The organization of our own department has
started to grow and recognize and appreciate how work is en-
hanced through direct citizen involvement in the reentry process.

We have begun to change the conversation about returning of-
fenders in local communities from how can we keep them out of our
town to how can we make them a part of our community so they
will not do harm again?

During these difficult fiscal times, the Vermont legislature has
recognized the importance of this work and recently has appro-
priated funding for these community-based strategies.

Challenges we continue to face are lack of funding to support on-
going efforts and complement the state funding. In addition, we
have not been resourced to conduct an empirical, longitudinal study
to produce data to complement the anecdotal evidence that already
exists.

Submitted along with my testimony is documentation on two
cases of higher level offenders who have been successfully re-
integrated into the community using the COSA process.

In closing, I want to thank you for allowing me the opportunity
to address this Committee and I also want to thank you for the
partnership that we have enjoyed with the Federal Government in
the past that spawned this program for us.

Thank you.

[The prepared statement of Mr. Pallito appears as a submission
for the record.]

Chairman LEAHY. Thank you. Well, as you know, in a small state
like ours, we all have to work together. Thank you.

Our next witness, Le’Ann Duran, is the Reentry Project Director
of the Council of State Governments Justice Center. She oversees
the center’s efforts to facilitate smooth and successful transition of
individuals from prisons back to their communities. It includes
managing the National Reentry Resource Center, which provides
assistance to Second Chance Act grantees and applicants.

Prior to that, she was administrator of the Michigan Office of Of-
fender Reentry. That program, the Michigan Prisoner Reentry Ini-
tiative, was nationally recognized for its effectiveness, its com-
prehensive approach to reentry.

She received her bachelor’s degree from Texas Tech University,
master’s degree from Colorado State.

Please go ahead.

STATEMENT OF LE’ANN DURAN, REENTRY PROJECT DIREC-
TOR, JUSTICE CENTER, COUNCIL OF STATE GOVERNMENTS,
NEW YORK, NEW YORK

Ms. DURAN. Thank you, Chairman Leahy and members of the
committee, for holding this hearing on Second Chance Act. My
name is Le’Ann Duran. I am the Director of the National Reentry
Resource Center.

When Second Chance was passed in 2008, I had been working for
5 years to design and implement a comprehensive reentry effort,
called the Michigan Prisoner Reentry Initiative.
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Second Chance came at a critical time in Michigan’s work. For
the first time, there was Federal legislation and a clear message
from Congress that improving reentry policy and practice is vital
to public safety. This message fueled public and legislative support
for a reentry initiative which enhanced public safety by reducing
recidivism and ultimately allowed the state to reduce its prison
population by 12 percent, saving an estimated $900 million.

The establishment of a National Reentry Resource Center was an
important step to advance the reentry field. Congress and the Bu-
reau of Justice Assistance are strengthening the government, com-
munity and faith-based organizations receiving Federal funds to
ensure the most effective use of those investments.

Following a highly competitive process, the Bureau of Justice As-
sistance was awarded the contract for the National Reentry Re-
source Center to the Council of State Governments Justice Center.

We have learned a great deal from our work with Second Chance
grantees, though it is still very early in the process. First off, Sec-
ond Chance programs have been incredibly popular. In the first
year of the program, over 950 applicants applied for Second Chance
funding. Of those applications, 67 grantees were funded in 2009,
spanning 31 states.

This demand establishes Second Chance as one of the most com-
petitive justice programs, with an only 7 percent funding rate in
the first year. And based on the number of calls we fielded regard-
ing 2010 programs, demand for funding is likely to grow.

Two program types were funded in 2009. The first category, dem-
onstration projects, were for state, local and tribal governments in-
terested in advancing their reentry initiatives. The city of Balti-
more received a demonstration grant and is implementing a project
for 60 youth identified as high risk. The program primarily focuses
on delivering enhanced case management.

In Oklahoma, 200 high risk men returning to Oklahoma City will
be given the opportunity to live in a transitional facility, where
they will receive the treatment and programs they need to be suc-
cessful upon release.

The second category, mentoring grants, is available to nonprofit
organizations to advance prosocial support.

In Texas, Volunteers of America is using their grant to work
with incarcerated mothers and will provide one-on-one mentoring
and case management services.

The Resource Center and its partners have designed three core
strategies to respond to grantee needs, as well as the field at large.
First, we are creating a number of Web-based tools to help practi-
tioners help themselves.

Second, we are building a more cohesive, knowledgeable reentry
field by facilitating peer-to-peer learning. And third, we are pro-
viding individualized assistance to grantees to respond to their
emerging needs.

We are also working with the Urban Institute to develop an on-
line What Works library for practitioners.

So the big question is, how is it going? While still very early in
the process, the program is thriving, both in the immense demand
for grants, the establishment of a resource center for the field, and
the early accomplishment by the first cohort of grantees.
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It is apparent there is good work happening and a growth in the
number of agencies that are working together to address the needs
of this population.

It is an exciting time to be working in the field of reentry, which
has existed for barely more than a decade, but is vibrant with inno-
vation.

Also, through this process, a few challenges have emerged. First,
around program design. Grantees in the reentry field are becoming
increasingly familiar with the body of evidence about strategies
that reduce recidivism, but they continue to struggle with trans-
lating these concepts into practice.

The Second Chance Act is a strong step to providing the reentry
field with guidance about smart program interventions, but it will
take time to turn the battleship of corrections in a data-driven di-
rection.

Secondly, tracking recidivism. The Second Chance Act sets ap-
propriately high expectations for sites to receive Federal funding to
reduce recidivism, but grantees will need assistance understanding
what to measure and how to obtain and routinely track quality in-
formation.

BJA and the Resource Center will continue to work closely with
grantees to measure the effects on recidivism, but it will take time.

We appreciate your leadership and your work through Second
Chance. It is a monumental step in changing how we address pris-
oner reentry. We hope you will reauthorize the program quickly to
further advance the field at large and help expand our knowledge
about reentry evidence and the practice of smart reentry strategies
nationwide.

Thank you.

[The prepared statement of Ms. Duran appears as a submission
for the record.]

Chairman LEAHY. Thank you very much.

As our next witness is from Rhode Island, I will turn to the per-
son who knows the most about Rhode Island on this committee,
Senator Whitehouse.

Senator WHITEHOUSE. Thank you, Mr. Chairman. It is a great
honor for me to have the chance to introduce Sol Rodriguez, and,
also, to recognize A.T. Wall, who is our Director of Corrections, and
who has come down to be with Sol Rodriguez today.

Sol has a long and distinguished career with community organi-
zations in Rhode Island. She has run the group that is now called
Open Doors for, I think, 8 years. Before that, it was called the
Family Life Center. I go way back with this organization and was
present at the creation.

I think the thing that is so great about today is that the Director
of Corrections came down to be with her today. It shows how close-
ly integrated our corrections infrastructure is with our community
infrastructure, and it is extraordinarily important, because there
are certain neighborhoods in Rhode Island that just get hit particu-
larly hard by the outflow of the prison system.

There are neighborhoods where one in four 18 to 35-year-olds on
the street are under the supervision of the Department of Correc-
tions. So you can imagine how many people that neighborhood is
forced to absorb week after week, month after month.
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So I am delighted to welcome to her to this committee and to
share her testimony with all of us.

Welcome, Sol, and thank you for—Ms. Rodriguez, and thank you
for being here.

STATEMENT OF SOL RODRIGUEZ, EXECUTIVE DIRECTOR,
OPEN-DOOR, PROVIDENCE, RHODE ISLAND

Ms. RODRIGUEZ. Thank you, Senator Leahy, distinguished mem-
bers of the committee. My name is Sol Rodriguez, and I want to
thank you for inviting me here to speak.

I am the Executive Director of OPEN-DOOR, a nonprofit organi-
zation based on Rhode Island.

OPEN-DOOR was establish in 2002 with the sole purpose of
working with prisoner coming home from incarceration and their
families. We have a long history of supporting this prisoner reentry
program, and we're faimliar with the many challenges they face.

Successful reentry is difficult, even for those people who are
deeply committed to the process. Everyone who comes to see us is
on the threshold of change. However, without critical resources,
their chances of success are slim to none.

In Rhode Island, individuals are given no more than a bus ticket
back home once they are released from prison. People coming out
of the prison system return to fractured relationships, little or no
financial resources, few job prospects, and because of their criminal
record, they face legal discrimination in employment and in hous-
ing, and mounting debt.

Organizations that serve similar populations leave out this popu-
lation because of their need to meet performance metrics and the
perception that they pose risk and that they cannot achieve as
other groups can.

Even organizations that we work with often find it difficult to
provide services for this population due to their multi layered
needs. Throughout the years, OpenDoors has managed to open the
doors for many of our folks who are coming home.

Many of our clients have doors slammed on them over and over
again and, as you can imagine, this becomes fairly demoralizing.
Incarceration rates in this country continue to escalate at an
alarming pace. There are nearly 2.4 million people in prison, one
out of 31 individuals is under some kind of supervision.

As a country, we spend $69 billion on prisons, and Rhode Island
spends an average of $40,000 per inmate.

Despite this, people continue to return back to the prison system
at disturbing rates. Over 62 percent of people released from Rhode
Island prisons return back within 3 years.

Another consequence is the loss of revenue to the state and their
lack of participation in work during the peak age, of 21 to 35. The
long-term consequence is that these individuals will not be able to
pay into Social Security. If this trend continues, we will bear the
financial burden of these people for a long time to come with serv-
ices, such as services for the homeless, urgent medical care, public
assistance to families and costs associated to children in state cus-
tody, as well as the cost of public safety.

We need to act to address this situation, as it isn’t going to go
away. There is proof that recidivism can be successfully remedi-
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ated, as in Michigan, where significant investment by the state re-
duced the recidivism rate from 55 percent to 38 percent.

But a lot of states do not have the resources to do what Michigan
did. At OPEN-DOOR, we are attempting to find some solution to
this problem. We offer a one-stop center for people coming out of
prison, and we see approximately, 1000 people a year, that come
to our Center for the first time. This isn’t counting the people who
continue to come back for services.

We prepare individuals for release from incarceration at the
adult correctional facility and we offer programs, like employment
and housing preparedness, job search, financial literacy, one-on-one
mentoring, civic participation, financial literacy, computer classes,
and recovery services.

We work to build relationships with these individuals, or provide
a safe place for them in the community; so that when they come
out, they are not drawn back to those previous relationships and
destructive social environment that they came from.

We provide mentoring through the Second Chance Act; this in-
cludes relationship-building activities and community events and
support groups, and one-on-one mentoring.

Our mentors and mentees receive extensive training and assess-
ment in order to make successful matches.

We started our program back in January 2010 and to date, we
have 10 matches. Many of our mentors are formerly incarcerated
people who have been doing well and want to be mentors to other
people. And so we screen folks to make sure that they are doing
very well in the community before we they are allowed to be men-
tors.

But we are looking for mentors in the community that are busi-
ness people, and are employers. We want to begin to create those
relationships long term.

In closing I want to make some recommendations. I want to rec-
ommend that you need to continue to allocate funding, specifically
for formerly incarcerated individuals. Direct finding for this popu-
lation is critical.

Commitment to this issue long term critical, as well. This issue
is not going to go away, and we need the money long-term and the
resources long-term.

Allow for nonprofits like us to receive direct funding to do other
things besides mentoring. It is pretty clear that a good job is the
single largest factor in determining someone’s success out here, and
to stay out of prison.

Addressing the pipeline into prison is another critical need. We
need to begin to look at innovative programs that really help sup-
port people and provide essential interventions before they go to
prison, so that we can address the flow into to prison.

I want to thank you very much for your consideration and sup-
port, not just for the work that we do, but for the work around the
country.

Thank you very much.

[The prepared statement of Ms. Duran appears as a submission
for the record.]

Chairman LEAHY. Thank you very much. I neglected to do it be-
fore. I was reading the testimony prior to the hearing. I was struck
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with a number of the case studies that Mr. Pallito had. And an ar-
ticle without objecting, I will put those additional things, the case
studies and all as intended. They bring home what real people are
and what real people do, and I will put that in the record as part
of your testimony.

Thank you. And for the record, they were case studies of offend-
ers that had particularly violent past histories.

Chairman LEAHY. That is what I understand.

Now, David Muhlhausen is a senor policy analyst at the Heritage
Foundation Center for Data. He has testified before Congress on
several previous occasions about law enforcement grant programs,
particularly the COPS program.

One of the staff suggested you are here so often, we should give
you one of these permanent name plates.

He received a Ph.D. in public policy from the University of Mary-
land Baltimore County, bachelor’s degree in political science. Just
to say, he is from Forestburg. He is currently an adjunct professor
of public policy at George Mason. Please go ahead, Doctor.

STATEMENT OF DAVID MUHLHAUSEN, SENIOR POLICY ANA-
LYST, CENTER FOR DATA ANALYSIS, THE HERITAGE FOUN-
DATION, WASHINGTON, DC

Mr. MUHLHAUSEN. Thank you. My name is David Muhlhausen.
I am a senior policy analyst in the Center for Data Analysis at the
Heritage Foundation. I thank Chairman Patrick Leahy, Ranking
Member Jeff Sessions, and the rest of the Committee for the oppor-
tunity to testify today on the Second Chance Act.

The views that I express in this testimony are my own and
should not be construed as representing any official position of the
Heritage Foundation.

Congress’ desire to weigh in on prisoner reentry programs. In
2008 alone, over 735,000 prisoners were released back into society.
Federal, state and local governments need to operate effective re-
entry programs. Preventing former prisoners from returning to
prison is a worthy goal.

When Congress first passed the Second Chance Act I in 2008, lit-
tle was known about the effectiveness of prisoner reentry pro-
grams. The same holds true for today. We simply do not have
enough knowledge about what works and what does not work.

A major goal of reauthorizing the Second Chance Act I should be
to greatly enhance our knowledge about the effectiveness of these
programs. For this reason, I will outline five years to the successful
evaluation of these programs.

First and foremost, Congress needs to expressly mandate in the
reauthorization of the Act the experimental evaluation of prisoner
reentry programs. By experimental evaluation, I mean evaluation
that uses random assignment to select individuals for treatment
and for other individuals to go into control groups. This method is
considered the gold standard, because random assignment is most
likely to yield valid estimates of program impact. Less rigorous de-
signs yield less reliable results.

When Congress creates programs, especially state and local pro-
grams, we need to make sure that these programs are—when they
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are evaluated, they undergo large-multisite evaluations, so that is
my second point.

These programs funded by the Federal Government are not fund-
ed, are not funded. They are implemented across the entire Nation.
Because Federal grants fund agencies and programs across the Na-
tion, we need to have multisite national large-scale evaluations.

Third, Congress needs to provide instructions on the types of out-
come measures that will be used to assess effectiveness. When as-
sessing the impact of reentry programs, the most effective measure
or the most important measure is recidivism. While intermediate
measures, such as finding employment and housing, are important,
these outcomes are not the ultimate goal of reentry programs.

If former prisoners continue to commit crimes after being re-
leased from prison, then successful; intermediate measures, while
important, still matter little to judging how effective programs are.

Fourth, Congress needs to institute procedures that will encour-
age government agencies, often possessing entrenched biases
against experimental evaluation, to carry out these studies.

One recommended method is that not later than 1 year afer the
preauthorization of the Act and annually thereafter, the Depart-
ments of Justice and Labor be required to individually submit to
Congress a report on the progress their departments are making in
evaluating the programs authorized under the Act.

Thirty days after the report is submitted to Congress, it should
be made available on the department Websites.

Last, Congressionally mandated evaluations, upon completion,
must be submitted to Congress in a timely manner. Thirty days
after any evaluation is submitted to Congress, they should be made
available, also, on the department’s Websites.

Prisoner reentry programs need to be rigorously evaluated to de-
termine their effectiveness at reducing recidivism. I believe the
need for more evaluations transcends political party lines. Both
Democrats and Republicans should agree on this issue.

Policymakers should not implement prisoner reentry programs,
because advocates for Federal funding believe these programs are
effective. There has to be a solid base, a scientific knowledge dem-
onstrating that these programs work. Thus, Congress needs to do
more to ensure that the reentry programs it funds are rigorously
evaluated.

That is all. Thank you.

[The prepared statement of Mr. Muhlhausen appears as a sub-
mission for the record.]

Senator WHITEHOUSE [Presiding.] Thank you, Mr. Muhlhausen.

Our next witness is Howard Husock. He is the Vice President of
Policy Research and Director of the Social Entrepreneurship Initia-
tive at the Manhattan Institute.

Mr. Husock has been widely published on housing and urban pol-
icy issues, and has spoken in policy forums sponsored by the Fed-
eral Government and the States of California and Massachusetts.

Prior to his time at the Manhattan Institute, Mr. Husock worked
at Harvard University’s Kennedy School of Government, and was
a broadcaster and documentary filmmaker at WGBH in Boston,
Massachusetts, which reaches into Rhode Island.
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Mr. Husock graduated from Boston University School of Public
Communications and was later a fellow at Princeton University’s
Woodrow Wilson School of Public and International Affairs. And we
welcome him to the committees.

Mr. Husock.

STATEMENT OF HOWARD HUSOCK, VICE PRESIDENT, POLICY
RESEARCH, MANHATTAN INSTITUTE FOR POLICY RE-
SEARCH, NEW YORK, NEW YORK

Mr. Husock. Thank you so much, Senator Whitehouse, Ranking
Member Sessions, and members of the committee.

In addition to the policy research we do at the Manhattan Insti-
tute, we've long tried to play a problem-solving role in social prob-
lems, especially as they affect our cities.

In that context, we recently returned our attention to the
daunting problem addressed in the Second Chance Act, that is, suc-
cessful prisoner reentry, a goal we understand to be central to the
safety of our cities and the restoration of healthy family life in
households in which parents, often fathers, have been incarcerated.

It is not a minor problem, not when 700,000 individuals are re-
leased from prison annually and 44 percent are re-arrested just
within 1 year.

It is an important problem, but at the same time, we believe that
in reauthorization, the Second Chance Act can still be improved.
And in that context, I'd like to share with you some reflections on
the institute’s experience in helping to establish, fund and operate
a reentry program in cooperation with the city of Newark, New
Jersey, whose results to date and the results of similar programs
have convinced us that for such efforts to be successful, they must
emphasize employment. We call it rapid attachment to work, and
we believe that there are aspects of the way that rapid attachment
program in Newark is funded, particularly ITSA, AART, EMT, use
of matching private dollars and the way it’s managed, particularly
its emphasis on pay for performance among social service pro-
viders, which can all be useful elements of a reauthorized Second
Chance.

The Newark initiative began, when, in response to then the men-
tion of prisoner reentry in 2006, his 2006 inaugural address, the
Manhattan Institute approached Newark Mayor Cory Booker.

We agreed to work together on a program for newly released ex-
offenders. Staying out of trouble in the first few weeks, the mayor
believed, was crucial and the employment can be the hub around
which a non-criminal life can be organized.

His vision has borne fruit. Thanks to $2 million in Federal funds,
matched by $3 million in private philanthropic funds, a small por-
tion of which has allowed the institute to provide loaned executive
help to the city of Newark.

Six agencies in Newark today compete with each other to help
place those coming out of prison rapidly into jobs. They are proving
successful, even in today’s difficult economy; 58 percent of the
1,000 plus program a intended seen to date have been placed in
jobs with an hourly wage of more than $9 an hour. And to date,
after more than a year, only 8 percent of all participants have been
re-arrested.
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At the same time, crime in Newark, which historically has in-
volved violence often between two individuals with criminal
records, has dropped sharply and, in March, the city saw its first
month in 40 years without a murder.

Other work-oriented reentry programs are showing similar
progress. In New York, the Ready, Willing and Able program,
which includes employment as a central part of it, must be evalu-
ated by a Harvard University sociologist who found that 3 years
after release, its clients have 30 percent fewer arrests than a com-
parison group.

In addition, the Ready for Work Program, which was a Depart-
ment of Labor model program, found that between 2003 and 2006,
recidivism in this work-focused program was reduced by 34 to 50
percent.

There is no accountabilty without clear results, however. And in
Newark, in keeping with the best thinking on our performance
management, we are tracking and comparing the placement
records of individual job providers, job placement providers, and by
tying compensation to results, we believe that we can affect im-
proved performance.

In other words, it is our view that there is an emerging formula
for successful reentry, a formula based on work as intended, per-
formance management, and private matching funds. And a reau-
thorized Second Chance Act, which gave top priority to demonstra-
tion projects, incorporating these approaches, could play a key role
in influencing the billions spent by state corrections, parole and
probation programs, which will continue to play the lead.

There is one additional element which the Act could encourage,
which has yet to be incorporated into reentry programs, but is also
a significant barrier, and half of them owe back child support pay-
ments. It is a problem that only gets worse when they are in per-
son.

The typical prison parent owed $10,000 when he goes behind
bars, $20,000 when he leaves, because wages can be garnished to
pay child support. Such arrearage is a powerful deterrent to work-
force participation.

A reauthorized Second Chance Act, however, could encourage its
demonstration programs to use these child support payments con-
structively by linking reductions in arrearage to getting and keep-
ing a job; and, with the permission of either parent involved, play-
ing a role in family life.

America’s criminal justice system, including reentry through pa-
role, has historically been and will continue to be primarily the
province of state government and current budget deficits leave lit-
tle room for a Federal role.

That is why it is especially important for a reauthorized Second
Chance Act to support those model programs that could influence
reentry practice broadly.

The best way to do that, the Manhattan Institute believes, is to
emphasize and encourage those programs focused on rapid attach-
ment to work.

Thank you very much.

[The prepared statement of Mr. Husock appears as a submission
for the record.]

VerDate Nov 24 2008  12:34 Mar 08, 2011 Jkt 064378 PO 00000 Frm 00017 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\64378.TXT SJUD1 PsN: CMORC



14

Chairman LEAHY. Thank you very much.

Commissioner, you talked about the Department of Corrections
working with the cities and towns in Vermont. The largest one is
38,000 people, the smallest is just about 38 to try to get them to
reintegrate.

I know it is not easy. You are asking people to spend scarce time
and resources to bring ex-offenders into the communities. How do
you get communities to engage in this kind of reentry effort?

Mr. PALLITO. I think I would best describe it as an evolving con-
versation. It was a conversation that really started between the De-
partment of Corrections and our local communities many, many
years ago, and, through persistent and consistent messaging, we
really tried to shift the attitude.

Interestingly enough, the city of Barre, that you have mentioned
that my wife i1s from, has an undue burden of corrections offenders
that come and go within the city, and saw an opportunity to engage
the Department of Corrections.

So rather than keep the conversation about keep them out of our
neighborhood, keep them out of our neighborhood—as one of the
panelists mentioned earlier, 90 percent of offenders are coming
back to communities, and that is a fact, 95 percent in some states.

The city of Barre in Vermont——

Chairman LEAHY. So in other words, you are dealing with a re-
ality, whether you want to or not.

Mr. PALLITO. Absolutely, absolutely, And so the city of Barre
really has started to turn that conversation and engage the Depart-
ment of Corrections. And I have gone to several community meet-
ings. I would describe the first as I asked my wife to be my security
guard on the way out to the second, where the mayor and I have
forged a very positive relationship and we have partnered with the
city.

One of the messages that I have consistently said, as the com-
missioner and the deputy commissioner and the commissioner be-
fore me, is the State of Vermont is not going to solve this issue on
its own. We need the community, we need community partners to
step up, to be engaged, and to help us out with this issue.

Chairman LEAHY. Thank you. Ms. Duran, let me ask you. This
morning, the Justice Department’s Office of Inspector General re-
leased a report on the department’s management of prisoners re-
entry program. They found the department did not adequately
monitor and evaluate some of the reentry programs. They couldn’t
determine whether they were successful in reducing recidivism. So
I hope the Justice Department will immediately be moving to con-
sider and implement some of the IG’s recommendations.

Now, the good news is the inspector general’s report focused on
programs that were in place before the Second Chance Act. They
said that the Second Chance Act was—that those programs are bet-
ter designed, although it is too early to tell thoroughly.

So what steps do you take to make sure, especially with this re-
port, and I realize it just came out this morning, to make sure the
Second Chance Act Grantees and those who administer them are
doing it right?

Ms. DURAN. I think you are right that the Second Chance Act
was a response to some of the design flaws we observed through
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SVORI and some of the other Federal reentry grant programs that
have gone before, and we’ve had the opportunity to learn a lot from
those previous initiatives and have incorporated those into the way
that Second Chance is being implemented.

For example Second Chance is a competitive grant effort. States
and local governments, for demonstration projects, are required to
engage in planning prior to receiving the award, and dem-
onstrating their readiness to receive the Federal funds is key to
being winning applicants. SVORI was a blanket grant program.

Also, each state is different and needs to allow for the flexibility
of their differences in terms of their populations that they are man-
aging the size of their communites. Vermont is clearly different
than California.

Second Chance provides an opportunity for states to be innova-
tive in the way that they respond to their unique needs with their
population and with their community, and we have given those
grantees that flexibility through Second Chance.

Chairman LEAHY. Speaking of what she said about the states
being different, Commissioner, if I can go back to you just for a mo-
ment.

You must talk with your counterparts in other parts of the coun-
try, I assume.

Mr. PaLriTO. Correct.

Chairman LEAHY. You probably both do. Do you find, and this
may seem like an easy question, but I'm curious. Do you find any
states you talk with where they say, “Hey, we're all set up. We've
got plenty of state funding to do the kind of programs we want.

Mr. PALLITO. Absolutely not. I think every Department of Correc-
tions in the country is under constant budget pressure. One of my
personal frustrations as the Commissioner of Corrections is as the
incarcerated population grows, the easy answer to a budget reduc-
tion is to cut the Department of Corrections staff or close a facility
that is then responsible for that incarceration. Then the liability,
in the end, frankly, lands with the Commissioner’s office. That’s my
personal opinion.

So unless we are more creative in terms of how we use incarcer-
ation, to make sure that on the front end, we are very stringent
in what we use, and then on the back end to make sure that we
do very comprehensive offender reentry planning so that we do not
just simply let offenders out and they cycle back in.

But all states, I think, face the same exact challenge.

Chairman LEAHY. Well, keep talking to our mayors and our
boards of aldermen and tell them.

Mr. PavLviTo. I will, as long as they will keep listening to me.

Chairman LEAHY. Thank you.

Jeff.

Senator SESSIONS. Thank you, Mr. Chairman. This has been a
subject of tremendous national interest for a long time. It is not the
first time it has been brought up.

In fact, the 1960s and 1970s, there was a belief that prison was
no good for anybody. Judges, really, a lot of them just refused to
send people to jail. Crime rates surged, and it took into the 1980s
for the Nation to realize that our hopes and wishes and dreams did
not match reality.
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I remember a study in the late 1970s that I kept in my desk
when I was United States attorney that dealt with these reentry
programs and recidivism rates, and the net of it was, I will summa-
rize, it compared a prison in which it—it was a very Spartan pris-
on, very little recreation, job training, benefits, and one that had
all kinds of education and other programs, and the recidivism rate
was the same.

That is hard to believe, but, in fact, if we knew how it worked,
why have we not already figured out how to do it? It is very hard,
very hard.

Mr. Husock, you suggest that you got a 30-percent reduction.
Even your numbers probably make me a bit suspicious. But if you
got a 20-percent reduction in recidivism rate, I would give you an
A, if you could maintain that and replicate that in another place.
That is tremendous, really, if we get 20 percent fewer people
recidivating, having to go to jail and be put in jail and cannot sup-
port their families, cannot hold down a job.

And my instincts are that this thing of giving a person a job im-
mediately out of prison would not be of benefit. That makes sense
to me.

Well, we create these programs. Here, the Chairman made ref-
erence to the Department of Justice programs. The inspector gen-
eral audit came out today. Not a good audit. Bad. This is what they
found. The IG found that the OJP did not adequately define key
terms essential for determining whether program goals are met;
did not require grantees to identify baseline recidivism rates need-
ed to calculate changes in recidivism; and, did not analyze perform-
ance measurement data.

As a result of these design flaws, neither OJP nor the inspector
general could definitively determine the effectiveness of OJP’s
grant programs in reducing recidivism. Well, this is not good.

Ms. Duran, you mentioned the Second Chance Act that we did
2 years ago was different, but they said the same design flaws the
report does for existing “it.”

Mr. Muhlhausen, do you know how many existing reentry pro-
grams are funded by the Federal Government? Do we have any
idea of how many state programs exist out there? And in your opin-
ion, are they effectively monitored so we can determine what actu-
ally works and what clearly does not work?

Mr. MUHLHAUSEN. Well, I think getting a hard count of how
many reentry programs are out there is going to be a little difficult.
But I would say that this report does not inspire confidence in Of-
fice of Justice Programs.

The fact that they are giving out money without effective per-
formance monitoring protocols in place, no clear definition of how
to measure recidivism, these are basic things that should be done.
And that is why I think that——

Senator SESSIONS. One of the things that I complained about is
that these programs get to pick their population. They can pick the
target population.

It is kind of like an insurance company, it seems to me, that
cherry-picks healthier patients.

Is that the way you would analyze that concern?
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Mr. MUHLHAUSEN. Well, yes. I have seen this happen with De-
partment of Labor job training programs, where it is called cream-
ing, where they find—they select individuals that they are going to
monitor that are most likely to succeed and the individuals who are
the hard cases they sort of do not track. And so they end up inflat-
ing their performance data.

So that is why I think we need to have the National Institute
of Justice do a lot of multisite, randomized experiments to find out
whether these programs work.

Senator SESSIONS. I agree, because the states are spending bil-
lions, as you said, Mr. Husock, on these programs and our money
is chicken feed compared to what states are spending.

So if we could help them identify programs that actually work,
even if it is 10, 20 percent better than their current program, and
they could apply their resources more effectively, this would be a
smart role for the Federal Government. Would you agree, Mr.
Husock?

Mr. HusockK. I could not agree more. And when we talk about
how many reentry programs are out there, every state has got divi-
sions of parole. That is a reentry program. Why do we not want to
spend the money that we are spending already more effectively?

For instance, should not parole officers be judged by not how
many people they lock up again, but how many they place in em-
ployment? Maybe we want to change the way we manage the core
programs that we are already running.

But certainly, I think the Second Chance Act can point in the
right direction, but it is never going to substitute.

Senator SESSIONS. My time is up. And I would just say I thank
my colleagues, who are interested in this subject. It has just sort
of been an interest of mine ever since I have been prosecuting cases
from the mid-1970s on, and 90-percent of the people are convicted
that go to trial.

The question is how long they serve and what is going to happen
to them. So I think we are striving to accomplish something worth-
while. I would like to see us focus more on identifying what works
through rigorous focus and help our states by giving that informa-
tion so they can better utilize the resources that they have.

Thank you, Mr. Chairman.

Chairman LEAHY. Thank you very much.

Senator Whitehouse.

Senator WHITEHOUSE. Mr. Chairman, since I will be presiding at
the end, I am here until the bitter end, I would be delighted to
yield to Senator Franken.

Chairman LEAHY. Senator Franken.

Senator FRANKEN. I would like to thank you, Mr. Chairman, and
thank you, Senator Whitehouse. This also has been of great inter-
est to me for a long time.

And I want to thank you, Mr. Muhlhausen, for urging that we
have more scientific look and more comprehensive data on this, be-
cause that is—I just think we should do that on everything, be-
cause that is going to pay off to see what works, because we really
kind of do not have a choice, do we?

What percentage of—I think, Mr. Pallito said the number was 90
to 95 percent—is that right? And I think, Mr. Muhlhausen, you
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said that releasing offenders into society increases crime. Now, you
are not suggesting we just do not release people, are you?

Mr. MUHLHAUSEN. No, no. I am just saying, it is just a statement
of fact that we have high recidivism rates, and so the national con-
sequence of releasing offenders from prison is we are going to get
more crime.

Senator FRANKEN. But the alternative is just locking them up
and throwing away the key, and we do not do that either, do we?

Mr. MUHLHAUSEN. No, we do not. Obviously, what I would say
is that while serious and violent offenders should serve lengthy
amounts of time in prison

Senator FRANKEN. Obviously.

Mr. MUHLHAUSEN. [continuing]. A lot of people who are released
deserve to get some sort of help in transitioning back into society
and I think, hopefully, if we identify what works and we can rep-
licate what works, we will have some good things to talk about in
future reauthorization of the Act.

Senator FRANKEN. There is another premise here that you could
look at, too, which is maybe the fewer prisoners we have in the
first place, that the less increase in crime there would be when you
release less prisoners.

What I am kind of getting at is maybe—do you understand what
I am saying? I am saying that maybe, say, you did early childhood
education. So we invested in people early in life, and so there were
fewler criminals, or maybe even caught juvenile, youth offenders
earlier.

Ms. Duran, in your testimony, you outlined several programs
funded by the Second Chance Act, including those that assist youth
offenders with histories of substance abuse and mental health
needs.

Can you talk more about specifically which services work best for
this population both during incarceration and after?

Ms. DURAN. I think it is very important that step, when trying
to change the likelihood that someone is going to commit a crime
in the future, that we have a good understanding of what the risk
and needs are of that individual. And the most important thing
that we can do is match their risk and their needs to the services
that are going to help them change their behavior and make dif-
ferent choices when they come back home.

Certainly, critical services that have shown to make a difference
are effective substance abuse treatment and mental health serv-
ices, both during incarceration and upon release.

It is most important that these services are delivered in the com-
munity, where they have to struggle with sobriety and maintaining
a crime free life.

As Mr. Husock also described, rapid attachment to employment
is also critically important. The Second Chance Act gives grantees
the flexibility to design their programs to target the services and
supports that they feel will make a difference for their population
based on what they know about their risks and needs of who they
are working and be able to fund those programs and put them in
place with their grant.

Senator FRANKEN. I do not know about—Senator Sessions has
left. I do not know about the study he carries around and whether
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it would meet Mr. Muhlhausen’s very, very high degree of rigor.
There is no way of knowing, is there?

In 2008, the Minnesota Department of Corrections enacted a
pilot reentry program, called the Minnesota Comprehensive Of-
fender Reentry Program, or MCORP. MCORP provides its clients
help in finding a job, housing assistance, chemical abuse treatment
and a variety of other services.

It is still a premium program, but results from the first year are
incredibly encouraging. They have reduced re-arrest rates by 37
percent.

I was out for Husock’s testimony and I am sorry about that. But
I think we have found things that work and meanwhile, there are
prisoners—I am going to end this soon—there are prisoners who
are getting out tomorrow and the next day and the next day and
the next day. They are getting out.

And I agree with Dr. Muhlhausen that we have to do science-
based research on this. But in the meantime, they are getting out.
And in the meantime, let us use what seems to be anecdotally
working.

And I am just going to wrap up right now, but I would like to—
I am on the Help Committee and I want to do a hearing on early
childhood education. And what I want—I do not want to have the
largest prison population in the world. And, yes, Dr. Muhlhausen,
we have recidivism; and, yes, when You release prisoners, there is
more crime.

But I think the alternative starts very, very early. But today we
are talking about what works on recidivism, and I thank you all
for your work.

Thank you, all, all of you, for your work.

Senator WHITEHOUSE. Thank you, Senator Franken.

Could you, Ms. Rodriguez, give us your take on what measures
are appropriate to evaluate the effectiveness of the program that
OpenDoors manages and what improvements in measurement
would you recommend from where you are?

Ms. RODRIGUEZ. I very much agree with Mr. Muhlhausen about
more scientific, more rigorous studies with regards to recidivism.

We actually do administer a criminogenic needs and risk man-
agement and risk assessment, for those people in the mentoring
program.

We administer it when they first get involved in the program and
we will administer it a year from now to see how effective—wheth-
erdwe1 have been able, to both the risk and the need of the indi-
vidual.

We also track whether people are re-incarcerated.

Our project is quite small, so we’re able to track re-incarceration.
We do that with many of our programs. Unfortunately, we do not
have the capacity internally to do a scientific sort of data analysis
of recidivism in our state, which I think is pretty important to do,
but I think most states just do not have that capacity or resources.

So putting some resources in that would be really helpful, I think
we all welcome that sort of analysis. It would give us some sense
of how things are working.

All T can say is we worked very much—we are small states. We
see a lot of people at our—I see a lot of people multiple times. I
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see people trying. All I can talk about without the science behind
it is how hard it is for people and how hard they try.

So we have been working hard with these individuals, but we
would welcome a scientific study of recidivism.

Senator WHITEHOUSE. Ms. Duran, one of the—I'm a big sup-
porter of and was, as I said earlier, in kind of at the creation of
the Famly Life and traveled out of state to visit other places as we
were working with some of the African-American churches to try
to get this underway.

The objection that comes is that these people are criminals. They
have broken the social contract. Why should we make any par-
ticular effort on their behalf? There are two responses to that that
I have heard. One is that from a cost perspective, it is in
everybody’s interest to try to avoid re-incarceration. Whether or not
you particularly like the individual, you are better off if they are
working and paying taxes than if they are incarcerated at the ACI
and absorbing your tax dollars.

The second is that the way in which offenders emerge from our
prisons and get distributed among our neighborhoods is far from
even. There are particular neighborhoods that receive a real on-
slaught of returning, reentering prisoners. And for the sake of the
people in those neighborhoods, forget the people who are returning,
for the sake of the people who are in those neighborhoods and who
are law abiding, it is important that there be the social services so
that they can continue to have a safe and orderly life and deal with
the issues that a very big returning formerly incarcerated popu-
lation presents.

Would you evaluate for me those thoughts and add any that you
would care to add?

Ms. DURAN. I think you are right. I mean, at the end of the day,
successful reentry is about what happens in those neighborhoods
and in those communities. And this is a complex social challenge.

Senator WHITEHOUSE. And to the taxpayer, right?

Ms. DURAN. Yes. Absolutely. Certainly, getting communities in-
volved in coming up with creative and innovative solutions to re-
ducing crime in their neighborhoods and their communities is a
critical part of what will make for effective reentry planning.

It has to start with the communities, in partnership with Depart-
ments of Corrections and community supervision agencies. And I
think Vermont and Commissioner Pallito described a very, very
great example of the way the community can work with state and
local government and corrections agencies to come together on
these challenges, because no one neighborhood and no one govern-
ment agency can do it alone.

Second Chance has set a very clear example, requiring this type
of collaboration to be in place prior to submitting grant applica-
tions, which I think is a strong step in sending the message that
the collaboration is essential, because this challenge is so enor-
mous.

Senator WHITEHOUSE. We have talked a lot about the metrics
and the statistics and the measurements demographically during
the course of this hearing. The time of the hearing is concluding.
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What I would like to do is ask Ms. Rodriguez, if you would, to
end on a note of what the possibilities are here; and, if you do not
mind, you know Andres Idarraga (ph)?

Ms. RODRIGUEZ. Yes, I do.

Senator WHITEHOUSE. Would you mind relating for the record
here, just briefly, his story, how he came to you and where he
ended up?

Ms. RODRIGUEZ. Andres Idarraga is a young man who spent
about 7 years in prison. He had a pretty extensive criminal history
prior to his incarceration, but he was a very bright young man.

We met Andres when he was released from prison. He might
have been out about 6 months. We were working, actually, in the
office to restore voting rights for people on probation and parole,
and Andres was somebody who was not going to be able to vote for
30 years.

So he would be 60 when he could vote, and he was very inter-
ested in voting and interested in getting involved in the work that
we were doing.

Eventually, we ended up hiring Andres, who was actually a URI
student. Subsequently, Andres applied to Brown and was accepted
to Brown, received a bachelor’s degree from Brown and is currently
going to Yale Law School.

Andres is one guy. He is a pretty amazing guy, but there are
many young men like Andres. I have to say, I was just talking
about another young man who is headed to law school and who is
also one of ours who has come through the center and we have
helped.

There is so much potential among these young men and most of
them are relatively young. So turning our backs on them is

Senator WHITEHOUSE. So it is a fair point to make, in your expe-
rience anyway, that in addition to the sort of negative argument
of preventing future bad behavior and preventing the cost of recidi-
vism, there are some real scars in this.

So there are some real stars in this surprising population who
can, when they turn their lives around, accomplish great things.
There are some extraordinary people that are in our prison systems
with extraordinary talents, and we need to harness those talents
and encourage those talents and help those people achieve what
they can achieve.

This is part of what we do. We really try to provide them the
space and believe in them so that they can continue to improve
their lives. And Andres is one young man, but there are many
young men in Rhode Island and I'm sure across the country.

So these services are critical. Yes, we need to measure them. But
they are critical services, and I believe we have no choice, really.
We have no choice as a society. They are coming back to our com-
munities. They are coming back to families. And we are just cre-
ating more of a burden on families and communities if we do not
help them become productive members of society.

Senator WHITEHOUSE. Well, I appreciate very much everyone’s
testimony here today.

We will keep the record of this hearing open for 1 week. So if
anyone wishes to supplement their testimony or provide additional
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testimony or comments into the proceeding, they have that 1 week
to do so.

I am grateful to those of you who have taken the trouble to come
here. Some of you have traveled some distance to come here. This
has been very helpful. I think this is a vitally important issue for
us to address.

To digress just for a minute, when you think about what we
spend on incarcerating people and when you think about what we
spend policing the general population and when you think that the
real kind of crux was where those people come out of the issue pop-
ulation, that should be kind of a gap where we have to struggle for
funding when so much tax revenue goes to support our prison sys-
tem and our general policing.

I think it is a wise investment and we look forward to trying to
make that investment as smart as we can make it.

Thank you all very much. The hearing is adjourned.

[Whereupon, at 3:54 p.m., the hearing was concluded.]

[Questions and answers and submissions for the record follow.]
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QUESTIONS AND ANSWERS
Senator Benjamin L. Cardin
Questions for the Record
“The Second Chance Act: Strengthening Safe and Effective Community Reentry”

Andrew A. Pallito

Last fall, | chaired a hearing on the importance of reducing the recidivism rate. At that hearing, |
discussed the added barriers that are created when housing and employment are hard to find for peopte
returning from jail or prison. In your written testimony you tatked about the importance of forming
partnerships and targeting reentry services for employment and housing. | believe that collaboration across
disciplines and jurisdictional boundaries is an important component of successfut jail reentry, and in recent
years, we have seen an increase of creative and productive partnerships between jails and taw
enforcement, probation, faith-based organizations, mentat health clinics, victim advocate groups, the
business community, and a variety of other social service and community providers. Without these
collaborations and targeted services | believe it’s harder for people to reenter society successfully.

1. How important is housing for successful reentry?

Response by Andrew A. Palﬁto, Commissioner, Vermont Department of Corrections

As Senator Leahy so rightly acknowledges, the challenges associated with securing housing and
employment add an extra dimension of difficulty to the reentry process. The importance of stable
housing is paramount. Housing is a critical cornerstone upon which people build, or rebuild, their tives.
The lack of a suitable residence either prevents otherwise eligible incarcerated individuals from being
released or, at best, significantly undermines their likelihood for successful transition to community
life. Since there are so many critical and interdependent components of the reentry process, it is
absolutely vital that the reentering individuat has the structure provided by consistent and appropriate
housing from which to navigate the often daunting maze of release conditions and services.

In Vermont, the lack of suitable housing for release-ready inmates is a major problem that comes at
a correspondingty high cost, both fiscally and sociatly. An August 10, 2010, snapshot of our incarcerated
population shows that nearty 9% of Vermont’s inmates are currently remaining in prison primarily for
lack of an approved residence.

And while it is not as easy to calculate the social impact of this separation from community, it is no
less significant. The longer people are away from networks of support and accountability, the harder it
becomes to construct the relationships necessary to sustain a successfut life outside of prison.

The Vermont Department of Corrections designed and implemented our community-engagement
approach to the reentry process through the Federal assistance provided by the FY2002 Serious and
Violent Offender Reentry Initiative (SVORI). Fittingly, our proposal was entitied, “A Job and a Place to
Live”. Housing and a job are simply non-negotiable prerequisites to getting and staying out of prison.
Now that we have built a statewide infrastructure of sotid municipal partnerships, collaborative
protocols with offender-serving agencies and restorative justice capacity through citizen involvement,
we are fully poised to get the most traction possible from housing resources when and where we can
develop them, but it remains a defining challenge of the reentry process.
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Senator Benjamin L. Cardin
Questions for the Record
“The Second Chance Act: Strengthening Safe and Effective Community Reentry”

2. What steps have you taken in your community to ensure released inmates have housing when
they return to the community - specifically when they do not have family or friends to live
with?

Response by Andrew A, Pallito, Commissioner, Yermont Department of Corrections

The Vermont Department of Corrections {VT DOC} has long recognized the importance of ensuring
that released inmates have stable housing, especially when there are no appropriate options with
family or friends. In State Fiscal Year 2004, we received our first Transitional Housing Legistative
General Fund Appropriation, and this support has steadily increased over the years due to the
associated positive indicators.

in keeping with our community partnership approach, the VT DOC sub-grants these monies to tocal
housing organizations that also provide case management services for these clients in close connection
with our field supervision program.

Attached is a report which details the Transitional Housing Programs funded by the VT DOC and
inctudes the population served, services provided, exclusionary criteria and current vacancies (the
report atso includes the transitional housing sites currently in various exploratory and feasibility
stages). As you will see, we have well-utilized housing partnerships with community-based providers
throughout the state.

In addition to funding beds and case management, the VT DOC aiso funds Housing Search and
Retention Specialist positions at several community-based housing authorities and organizations. These
critical positions directly assist with placing offenders in permanent housing and provide the resources
to ensure a sustained residence, including the Ready to Rent training curriculum, tandtord-tenant
mediation and life skills development.

3. What can the federal government do to encourage increased partnerships between ail
stakehotders in communities?

Response by Andrew A. Pallito, Commissioner, Yermont Department of Corrections

In our experience, locatly generated sotutions to community-based problems usually work best. This
is because the collective wisdom required to develop sustainable approaches resides predominantly
within the immediate stakeholder network. The State can provide the structure and strategic direction
to harness the capacity inherent in communities. And the Federal Government can provide states with
the leadership and much-needed financial resources for directty supporting local, collaborative,
comprehensive and evidence-based approaches to reentry.

This relational structure ensures that best practices on a community level get the funding,
management and evaluation they need to produce improved outcomes and advance our understanding
of what works in the challenging area of offender reentry. This is the foundation of our approach in
Vermont, as reflected in our Mission Statement: “In partnership with the community, we support safe
communities by providing teadership in crime prevention, repairing the harm done, addressing the
needs of crime victims, ensuring offender accountabitity for criminal acts and managing the risk posed
by offenders.”
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Senator Benjamin L. Cardin

Questions for the Record

“The Second Chance Act: Strengthening Safe and Effective Community Reentry”
Response by Andrew A. Pallito

We are in the business of building public safety partnerships with communities. Our business plan is
sound. Like any other investment for the future, it needs capital to realize its potential. The State of
Vermont Legislature has recognized and honored this to the extent it can, but it is simply not enough to
recalibrate the imbalance of housing supply and demand.

Specifically, Vermont is in demonstrable need of residential substance abuse treatment beds for
male offenders. This cohort remains in prison far longer than necessary for lack of approved housing,
and returns to prison more often than necessary due to the lack of treatment options delivered in a
residential setting.

Vermont would benefit tremendously from a statewide system of halfway homes with strong
vocational engagement components. Our existing transitional housing capacity realized a revenue
savings of over $1 million dotlars in the last fiscal year alone. With the addition of halfway homes
located in our highest reentry volume areas, we would see a dramatic decline in reincarceration rates
coupled with an increase in employed offenders.

Lastly, providing residences for the “hard to house” population including sex offenders, mentat
heatth, and developmentally disabled individuats has proved too resistant to even the most
concentrated efforts in many cases, so dedicated housing stock for these individuals is a pressing need.

Federal assistance would atlow Vermont to turn the tide on the two most pressing issues of reentry--
housing and employment. Once seeded, these strategies will generate compounded savings through
reduced recidivism while improving public safety and trust, growing roots to support stronger
communities and brighter futures for the individuats we supervise.

Attachment A - Vermont Department of Corrections, Transitional Housing Report
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Senator Benjamin L. Cardin
Questions for the Record
“The Second Chance Act: Strengthening Safe and Effective Community Reentry”

Sol Rodriguez

Jeremy Travis, President of John Jay College of Criminal Justice, testified before the House
Subcommittee on Commerce, Justice, and Science last year, and in his written testimony he
discussed “invisible punishment.” Invisible punishment is a phrase that describes the continued
punishment of ex-felons and a way to social exclude them from the community. For example
many ex-felons are barred from certain jobs, benefits and other forms of civic participation. You
spoke about this in your written testimony, stating that inmates return to the community where
“legal discrimination” occurs in employment and in housing.

1. What types of invisible punishment or legal discrimination have you
witnessed as ex-felons return to their communities?

People with criminal records face a host of obstacles that make successful reintegration difficult,
including legal discrimination, racial discrimination, and persistent sanctions. Stable
employment and housing are the two most necessary resources for reentry; however, people with
eriminal records face discrimination in both of these areas. In addition, many other types of
obstacles exist. Through our work with the formerly incarcerated, and our extensive research on
the subject, OpenDoors has gained a comprehensive understanding of many forms of invisible
punishment, including discrimination in housing and employment, unfair probation laws, voting
rights, court debt, and denial from basic services.

Housing

A wide variety of discrimination is allowed in the private housing market, but one of the most
burdensome and easily alleviated obstacles in this area is public housing discrimination. The
federal government sets a minimum level of discrimination by which all housing authorities must
abide. The following are the federal restrictions on housing for people with records:

i. Has been evicted from federally subsidized housing for drug related
criminal activity in the last three (3) years. This restrietion may be
shortened if the member has undergone supervised drug treatment or the
circumstances leading to the eviction no longer exist.

ii. Was ever convicted of manufacturing methamphetamine on the premises
of federally assisted housing.

iil. Is subject to lifetime registration as a sex offender.

iv. Is currently using drugs or if their pattern of drug use may threaten the
health, safety, or right to peaceful enjoyment of other residents.

v. s currently abusing alcohol or has a pattern of abuse that may threaten the
health, safety, or peaceful enjoyment of the other residents.
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b. Public Housing Authorities and landlords have the authority to terminate or evict
residents for any new criminal activity.

i. All tenants and family members may be evicted for one individual’s
illegal activity even if the tenant could not foresee or control that behavior
(Dep’t of Housing and Urban Dev. V. Rucker, 535 U.S. 125, 136(2002)
Supreme Court Case).

ii. The exclusion of an offending household member can be required as a
condition of admission or continued benefits.

In addition to these, state housing authorities are authorized to impose higher levels of
discrimination. In Rhode Island, the Providence Housing Authority denies access for anyone
involved in criminal activity within the past ten years.

Employment

Preferential and discretionary discrimination is the most common type of employment
discrimination. Employers simply decide to not interview or hire individuals based on the
applicant’s record. Experiments by Princeton sociologist Devon Pager demonstrated that test
applicants with a single felony conviction were called back to job interviews at half the rate as
those with no conviction, all else being equal.

In addition to these stigmas, people with records are restricted legally from entering certain
professions. Licensing boards for a wide variety of occupations impose absolute or discretionary
discrimination based on record. For example, in Rhode Island, 70 occupations require a license.'
Forty-six allow for some form of legal discrimination based on a criminal record or “poor moral
character.” Fourteen of the forty-one “blue” or “semi-white” collar jobs can discriminate—
including five of the ten fastest growing occupations in Rhode Island.? '

Probation and Due Process

The overuse of probation has become a major reentry obstacle. Probation was initially designed
as a form of rehabilitation, but has since become the default disposition for defendants. The
probation population has increased from one million to over four million in the last thirty years,
with approximately 1.34% of the adult population in the US currently on probation.* This
includes a rise of cases in which probation is used instead of incarceration, as well as an increase

! State of Rhode Island General Laws, Title 5, Chapters 1-76, (Accessible at:
htip:/ /orerw slin.state.fius/Statutes/ ttle5/index htm)

2 Ibid.

? RI Department of Labor and Training, 2012 Opportunities: Rhode Island’s Occupational Outlook for 2012,
(Accessible at hitp://www.dle.r.gov/Imi/ pdf/opportunities. pdf).

* Bureau of Justice Statistics, Annual Probation Survey, Summary Findings (2009).
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in the use of probation in addition to incarceration. With excessively high caseloads and few
resources, the system largely serves to monitor for re-arrest.

Because of high case-loads, probationers must participate in a chaotic and overtaxed
system in which noncompliance can lead to re-incarceration. This leads to frequent mis-
applications of probation revocation for “technical violations,” non-criminal conduct that
violates the conditions of probation. Clients are re-incarcerated for not going to substance abuse
treatment in cases in which they could not afford the program or were not accepted into the
program. Clients are re-incarcerated for missing appointments because of work. Clients are re-
incarcerated for disagreements with probation officers. One client of our center was a model of
good behavior and consistently looking for employment. He was living in a court-ordered
residential drug treatment center, even though he had been sober in prison for several years and
did not exhibit any signs of relapse. He was reincarcerated for three months, just as he was
lining up job interviews, because of a letter he wrote to the facility concerning their treatment
methods.

In addition to the problem of “technical violations,” there is also the risk of false
conviction. People on probation and parole have fewer legal rights to due process when charged
with.new erimes. For these pcople, probation can be used as a tool for prosecuting new criminal
charges. While this system makes prosecution easier for police and prosecutors, it also increases
the likelihood that people trying to reestablish pro-social lives will be falsely convicted and
incarcerated. This is a serious problem often overlooked in the discussion about reentry. Due
process is reduced in a variety of ways:

1. People on probation are not guaranteed a trial to be incarcerated or sentenced for a
new crime. According to the governing US Supreme Court cases’, defendants
have the right to a hearing, with significantly relaxed rules of evidence, reduced
right to confrontation, and laeking many of the essential elements of a trial, such
as a jury.

2. The minimum standard of evidence used in the hearing has not been well defined
federally, and as such states are free to use far lower and ultimately insufficient
standards for determining guilt.

3. Because people on probation are already under sentence at the time of arrest,
courts often employ far more stringent bail practices, holding defendants without
bail even for nonviolent misdemeanors. Defendants held without bail are much
more likely to plea bargain to crimes they did not commit, and they find it much
more difficult to help defend themselves against the criminal charges.

4. Because probation revocation is a much easier prosccutorial pathway than
prosccuting the new charge on its own, prosccutors arc encouraged to rely heavily
on the probation revocation process to adjudicate the new criminal charge.
”Back-end-sentencing,” as termed by Jeremy Travis®, describes the process of

3 Morrissey v Brewer 408 U.S. 471, 92 S Ct 2593 (1972), Gagnon v Scarpelli 411 US 778 (1973)

¢ Travis, Jeremy. 2007. Back-end sentencing: a practice in search of a mationale. Socaf Research, 72 (2).
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using the revocation process to adjudicate a new criminal charge. This reduces
due process significantly because even if a defendant is eventually tried for the
charge itself, they have often already had their probation revoked. An acquittal at
trial does not result in overturning the probation sentence, and they will continue
to serve time in prison for the charge even after acquittal.

While it is understandable that probation and parole, as part of their punitive and supervisory
nature, involve restricting some of the subject’s legal rights, this process must be weighed
against the danger of increasing false prosecution. :

Voting

Inability to vote affects all other forms of discrimination because the afflicted party cannot seek
redress through the political process. In addition, denying the right to vote creates a sense of
alienation from the rest of society. Thirty-five states still deny the right to vote to individuals not
in prison, depending on probation or parole status. This not only affects a large number of
people, an estimated four million nationally, but the laws specifically disenfranchise certain
communitics (those with high ratcs of incarceration), removing much of these communities’
political power. An OpenDoors study from 2004 found that 40% of the adult African American
men in certain neighborhoods in Providence were disenfranchised.”

Court Debt

High debt burdens can make reentry difficult and can even lead to reincarceration. These
financial obligations include child support, restitution, probation and parole fees, legal
representation fees, court fees, and court fines. States across the country have been raising these
fees to try to increase revenue during the economic recession. A Council of State Governments
study reported that parents in one state owed an average of $20,000 in child support upon release
from prison. With two thirds of those detained in prison reporting incomes of less than $12,000
a year, this debt can be nearly impossible to pay. Many states will reincarcerate individuals for
this debt, exacerbating the challenges of reentry and often undoing any progress towards
reintegration. An OpenDoors study found that 18% of all incidents of jail in Rhode Island were
for court debt alone, and that on average these people owed $826.% In Rhode Island, individuals
were arrested on warrants for failure to appear at a single court payment review date and were
regularly incarcerated for a week or more. These sorts of aggressive collection practices against
indigent defendants not only present a serious obstacle towards reentry, but they can cost the
state more than can feasibly be collected from the defendant.

Denial of Services due to Stigma

People with criminal records face a wide variety of obstacles as they try to reenter society. A
large number of services and opportunities will use their discretion to deny access. For example:

7 Political Punishment: The consequences of felon disenfranchisement, OpenDoors, 2004,

8 Court Debt and Related Incarceration from 2004-2007. OpenDoors, 2008.
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+ Colleges are generally very cautious about accepting people with criminal records, and
will deny otherwise very qualified applicants.

e People with records have difficulties recciving small business loans.

* Physicians will sometimes deny medication, such as pain medication, to people with
records because of fear they will abuse the medication.

Should there be policy changes to discourage such punishment?

These obstacles are in part motivated by reasonable concerns, such as protecting community
members from exposure to crime, improving an employer’s hiring practice, raising revenue, and
improving the quality of public housing. However, to the extent that they reduce public safety
and increase the chances of recidivism, they have the opposite overall long-term affcct. In
addition, when such rules become excessive or arbitrary, they cease to provide any benefit and
only serve to unnecessarily re-punish people for past actions. The benefits of each policy should
thus be weighed against the cost to the individual and to society overall, as well as the efficacy of
possible compromise reforms.

Housing

Blanket exclusion based on criminal record is a problem for the overall public good. People
have to live somewhere. Excluding someone from one residency only pushes them to another,
likely less stable residency. In particular, rules that keep people from living with family
members are particularly de-stabilizing. The OpenDoors report “We are Here to Stay” describes
these destabilizing effects. Of the formerly incarcerated individuals that participated in our focus
group, half had been forced into housing situations with peoplc that robbed them or did drugs in
the house. Two-thirds had lost housing because of a family member’s incarceration.

Ultimately, individuals who become homeless will present much higher risks and burdens to
society and themselves. In one study, 38% of homeless parolees violated parole, versus 5% of
non-homeless parolees‘9 In contrast, one study demonstrated that homeless individuals provided
with permanent supportive housin§ expericnced a 44% decrease in incarceration and a 56%
decrease in emergency room use.

Like many other jurisdictions, the Providence Housing Authority of Providence, Rhode
Island, employs more stringent cxclusionary criteria than the federal government, excluding
people for ten years after any felony criminal conviction from housing units or the Section 8
program. Although people can appcal decisions, decisions are rarely reversed. In 2004, 52% of
all denials were due to criminal convictions, and only 8% were reversed. Because of these
obstacles, people with criminal records and often their families cannot participate in one of the
most fundamental social service programs in the US—publicly subsidized housing,

? Nelson, Deess, Allen. The First Month Out: Post-Incarceration Experiences in New York. Vera Institute, 1999.

#“The Benefits of Supportive Housing,” Corporation for Supportive Housing, February 2004.
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Employment

As demonstrated in the Devon Pager study discussed above, employment discrimination based
on record (and race) is real, pervasive, and often unwarranted. ln this study, the person with the
single drug felony conviction was not even provided the opportunity to try to compensate or
explain the conviction, in comparison to someone with the same qualifications and no
conviction. Biases such as these can actually have negative effects on the labor market—they
disqualify otherwise good candidates for employment, potentially causing less qualified people
to be hired.

Our personal experiences with clients have shown this inequity to be true and very
harmful. Our job specialist works daily with individuals seeking employment, many of whom
are turned away time after time solely because of their record. One recent client was recently
hired at a chain department store. The manager selected him due to his good interview and
excellent resume and experience, and they discussed the existence of his criminal record in the
interview. However, the owner of the store soon decided the client had to be fired because of the
record. These stories are simply the lay of the land for people searching for employment with a
record, and such experiences quickly become demoralizing and frustrating.

Probation and Parole

‘While there is good justification for altering due process for people on probation, the current
system is far too punitive in many states. Unnecessary incarceration is not only a huge reentry
obstacle; it is a large cost to the state. One study places estimates that 30%-50% of new
incarcerations are for probation violations. "

The US Supreme Court stated that while a probation violation hearing need not fulfill all of
the due process standards applied to a criminal trial, a probationer’s conditional liberty “includes
many of the core values of unqualified liberty,” and its termination inflicts a ‘grievous loss’ on
the probationer.’? In addition, a probationer can no longer be denied due process on the grounds
that probation is an ‘act of grace.’!3 The limits of these guidelines have not been clearly
established, leaving it up to the states to determine how little due process is allowable.
Unfortunately, in many states, simply being arrested becomes sufficient justification for a
probation revocation.

OpenDoors’ report Freeing the Exonerated: Back-End Sentencing and Probation Reform
includes research on revocation procedures in twelve states. Attorneys in many states indicated
that probation is usually revoked upon arrest, and that charges are dealt with through the
violation system before the trial system. Three states, including Rhode Island, use the lowest
standard of proof available, ‘reasonably satisfied,” for violation hearings, which is lower than the

't Joan Petersilia, Probation in the United Stares, 22 Crime & Justice 149, 155-156 (1997).
12 Gagnon v Scarpelli 411 US 778 (1973)

13 Morrissey v Brewer 408 U.S. 471, 92 § Ct 2593 (1972),
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standard of proof employed in most civil proceedings. In Rhode Island, the only legal definition
of this standard equates it with ‘probable cause.”'*

The low level of due process provided by many states leads to a high probability of
incorrect convictions. The most egregious examples from Rhode Istand involve cases in which
the defendant is acquitted at trial. For example, Rhode Islander Jodi Johnson was sentenced to
serve nine years in prison as a probation violator due to a new robbery charge. At the violation
hearing, which had a very low standard of evidencc, he was sentenced to prison for violating
probation. The judge was rcasonably satistied that he had been the one that committed the
robbery. However, at his criminal trial, Mr. Johnson was found not guilty of the robbery
charges. Despite this aquittal, his probation remained revoked, and he was forced to remain in
prison.

Voting

Disenfranchisement has a host of negative consequences on individuals and their
communities, and is fundamentally opposed to our nation’s principles.

The loss of voting rights as a result of incarceration impacts entire communities. In
highly impacted communities across the state, disfranchisement is more than a personal
punishment. Rhode Island’s current law effectively reduces the political power of entire
communities in both local and statewide elections. For example, in some neighborhoods in
Providence, 25% of the adult male population is disenfranchised.

Basing our democracy on an unfair criminal justice system erodes our democratic
principles. Racial profiling and other inconsistencies in our criminal justice system threaten the
fairness of our democracy. While 60 pereent of those disfranchised are white, Blacks are 10
times more likely, and Latinos 4 times more likely than whites to be barred from voting.

Voting is both a right and responsibility of citizenship. Taxation without representation
should be a thing of the past—approximately four million citizens living and working in the US
are subject to taxation but were barred from voting. We should be doing everything we can to
increase voter participation. Research finds that voters are 50% less likely to recidivate than
non-voters. Restoring voting rights provides people a way to reintegrate and identify with our
society’s laws.

Parents of young children in disadvantaged neighborhoods are the most likely to be
disfranchised. 40 percent of young black men on the Southside of Providence were barred from
voting. Without the vote, how can they stress the importance of civic participation and
democracy to their children? As a result, we lose an opportunity to model good citizenship to
future generations and we deny the political voice of entire families. In contrast, restoring the
right to vote is one of the most effective ways to counter all other forms of invisible punishment,
because it returns more political power to those aetually affected.

" RI Supreme Court, Broccoli v Kindelan 9$ A.2d 67, one of the carliest cases in which the RI standard is cited, uses the
phrase “that the facts before gave reasonable and probable cause” to describe the RI standard.
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Court Debt

While the idea of charging people who have committed crimes with fines and fees is often
justified, the practice can quickly become problematic. Fee assessment can be unduly high and
impractical due to indigency, and collection can be overly stringent or punitive. All of these can
lead to serious collateral eonsequences such as homelessness, losing employment, and re-
incarceration, and can actually make assessment more expensive for the state than it is worth.

In Rhode Island, for example, in 18% of the cases, the state spends more money to
inearcerate individuals than the total amount that individual owes to the state. The Providence
district court operates a full-time collections court, with some individuals attending every month
for years trying to pay back the same several hundred dollar debt. Assessing the debt is
important—the state collects a total of around 23 million dollars a year from court costs alone.
However, the collection process is overly punitive, resulting in around 2,000 incarcerations a
year for court debt. As described in the OpenDoors report, one individual spent 45 days
incarcerated on a bail of $230 he couldn’t paly.15 Another individual described losing his
apartment and job because of being incarcerated for the court debt. While it is important to makse
efforts to induce defendants to pay their debt, this need does not justify a collections practice that
assesses a high amount of debt to indigent defendants and then unnecessarily incarcerates them
because they are unable to pay.

2. How can the federal government help remove such barriers to
successful reentry?

The federal government can help achieve a large reduction in invisible punishment and reentry
obstacles both directly and indirectly. Some of the reforms discussed below relate to potential
federal legislation. However, many of the reforms must take place at the state level. As with
other issues, the federal government could take a leadership role by creating incentives to
encourage state reforms. As was done with the Race to the Top education initiative, specific
reforms can be encouraged with grant opportunities. For example, the federal government could
otfer a probation reform grant offered to states that demonstrate success in implementing some
of the well-tested best practices around probation supervision.

The best way to reduce the collateral consequences of a criminal record and incarceration
is by preventing them in the first place. Unfortunately, any reforms to decrease discrimination
after incarceration are at best only going to take the edge off an already incredibly difficult
reentry process. Individuals are returning to high-risk neighborhoods in the midst of an
economric recession. They have few employable skills, likely at best a high school degree, and
any number of personal obstacles to overcome, from former drug addiction, to post-traumatic
stress disorder, to lack of strong family and parental relationships. Many face strong racial
discrimination. While some individuals will have the personal or social resources to overcome
these obstaeles if given a chance, for many it is difficult. After months or years of perseverance
to get or maintain low-paying work with little chance of advancement, many lose hope.

13 Court Debt and Related Incarceration 2004-2007, OpenDoors Report.
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In addition to looking at collateral conscquences, the federal government should do
whatever it can to promote justice reinvestment. Investing some of the billions of dollars spent
on corrections into education and social services will prevent some of the incarcerations before
they happen.

The Justice Reinvestment Act will hopefully create the groundwork for implementing
these reforms across the country. Best-practices such as Drug Court, risk assessment, and “swift
and sure” probation sanctions have been proven to be able to reduce prison populations and
reduce correctional costs. However, to truly cnsure that prison populations are reduced,
incentives should be offered to states that decrease prison and probation populations. As was
done with welfare reform, federal subsidies could be offcred to states based on results. For
example, instead of offering grants to fund Drug Courts, the federal government could offer
incentives to states that decrease their prison population within three years, suggesting the use of
drug courts as a best-practice for achieving these reductions.

Housing

The federal government should ensure that there is available, affordable housing for people with
criminal records. The federal government should set restrictions on the exclusionary criteria
used by agencies receiving federal funds, to ensure that housing agencies are not as restrictive as
agencies such as the Providence Housing Authority. The federal government should also
supplement existing public housing with transitional and supportive housmg designed
specifically to house people with criminal records.

Employment

The National H.I.R.E network has an excellent list of 14 federal recommendations to increase
workforce participation for people with records, available at
http://www.hirenetwork.org/nationalpolicy.html. The list includes lifting the ban on receiving
food stamps for people with drug convictions, the known as the Food Assistance to Improve
Reintegration Act.

In addition, the federal government should pass H.R. 5300, which focuses on reforming the
FBI’s criminal records database that is used nationally by employers to do background checks.
According to the National Employment Law Project, approximately 50% of the records in this
database are inaccurate. The legislation requires the FBI to locate missing information prior to
releasing criminal records information for employment screening purposes, just as they are
currently required to do for gun purchases. It also integrates key consumer protections found in
the Fair Credit Reporting Act, ensuring workers are guarded against potential abuses.

Probation and Due Process

Several states have demonstrated that significant reductions in probation violations can
be achieved by using risk-assessment, resource allocation, and the “swift and sure” sanction
model. As discussed above, the federal government could encourage the expansion of these
reforms to other states. In Georgia, for example, the Probation Management Act allowed
probation officers greater authority to revoke probation, within strict limits, without judicial
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review.'® Known as the “swift and sure” sanction model, this act granted judges the ability to
sentence probationers to a small number of jail days, to be imposed by the probation officer.
This streamlined, immediate sanction system allowed probation officers to quickly act to punish
small infractions before they mounted and resulted in longer prison sentences. Most probation
departments, because they are so overworked, will ignore bad behavior until it builds up and then
necessitates a longer prison sentence as punishment. The “swift and sure” sanction model has
been demonstrated to more effectively correct behavior. Because of the increased efficacy of the
model, the Georgia saw a three-fold to five-fold decrease in incarceration time. Similarly, the
H.O.P.E. court in Hawaii used swift and sure sanctions to reduce revocation and re-atrest by
50%."7 The federal government should encourage these models through an incentive program
that provides funding to probation departments that successfully implement reforms.

Rhode Island just passed legislation, the first of its kind in the country, to specifically
counter the use of back-end sentencing. The legislation requires that a probation revocation
sentence be eliminated if the underlying charge is dismissed for lack of evidence, or if the
defendant is acquitted. In addition to passing this sort of legislation nationally, the due process
and standards of proof required to incarcerate someone on probation for a new charge should be
increased. Colorado’s model should be used as an example. As described in the OpenDoors
report, Colorado requires that all new criminal allegations be proven beyond a reasonable doubt.
In practice, in almost all probation and parole cases, the trial occurs before the violation hearing.
Detense attorneys and prosecutors both describe this system as fair, stating that public safety is
best served when the facts of the criminal allegation are first determined at trial.'®

Court Debt

The Council of State Governments report Repaying Debts lists six policy recommendations for
easing the unnecessary burden of financial obligations. They include “Make certain that new
fines, fees, and surcharges do not reduce the ability of people returning from prisons and jails to
pay child support,” and “Establish a range of sanctions and incentives that agencies responsible
for collections can exercise when a person relcased from prison or jail does not meet his or her
child support and court-ordered financial obligations.”

The US Supreme Court has set certain restrictions on incarceration for court-debt —the court
cannot summarily jail an indigent defendant for his or her ability to pay a fine unless
investigation reveals a willful failure to pay. However, this ruling leaves a great deal of room for
abuse. Legislation rccently passed in Rhode Island improved and reformed the collections
process by encouraging judges to decrease or waive court debt for indigent individuals—dcfined

1 Evalnation of Georgia’s Probation Management Act. Applied Research Services, Inc. 2007,
'" The Impact of Hawaii’s HOPE program on Drug Use, Crime, Recidivism. PEW Center on the States, 2010.

! Personal correspondence, Ryan Esplin, Grand Junction Public Defender; Jeremy Savage, Grand Junction Deputy
Dustrict Attorney; Todd Hildebrandt, Grand Junction District Attorney.

12:34 Mar 08, 2011 Jkt 064378 PO 00000 Frm 00044 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\64378.TXT SJUD1 PsN: CMORC

64378.018



VerDate Nov 24 2008

41

as individuals receiving public assistance. The legislation successfully decreased the total
number of incarcerations for court debt by almost 30%."
Voting

The federal government should pass the Democracy Restoration Act to return the right to vote to
all citizens over 18 who are not currently in prison.

12 Just Savings: The Success of Court Debt Reform, OpenDoors, 2009.
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Court Debt and Related Incarceration
n Rhode Island from 2005 through
007

Family Life Center 2008
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The Family Life Center would like to thank several people for their assistance in
this project, without whom this report would not have been possible, including
Director A.T. Wall, Erin Boyar, and Terry Foley of the Rhode Island Department of
Corrections. The advice of John Hardiman and Mike DilLauro of the Rhode Island
Office of the Public Defender was also integral to the ideas in this report.

2 Family Life Center 2008
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Report Summary

In Rhode Island individuals who owe money to the state because of past criminal convictions are
frequently incarccrated because they fail to appear at “Ability to Pay Hearings’. Every year, thousands of
individuals sit in the Rhode Island jail not for crimes, but because they owe money to the state.
Incarceration for court debt is the most common reason to be put in prison in Rhode Istand. This report
concludes that overall, there is a haste to incarcerate individuals for court debt in the state which causes
unnecessary, damaging jail time, is an inefficient use of state finances, and disrupts people’s lives. Rhode
Island’s system of court debt is considerably more punitive, more costly to defendants, and less
accommodating to indigent individuals than other New England states.

The debt to the court is either from a fine that is part of a previous scntencc or is from court costs
which are assessed in all criminal convictions to generate revenue for the state. Individuals with
outstanding debt arc put on payment plans and if they fail to appear for a hearing a warrant is put out for
their arrest. Once apprehended, they are given another hearing date. They are often put in jail with a bail
cqual to the total debt until the hearing. This study was undertaken in order to determine the extent to
which incarceration is used as a means to collect debt and to dctermine why people end up in prison for
fines.

Department of Corrections and Judiciary data from 2005 through 2007 was analyzed and twenty
five interviews with individuals in the Intake Service Center of the Adult Correctional Instimite werc
completed.

This study found that incarccrations for court debt comprise 18% of all commitments in the state
of Rhode Island. In both 2005 and 2006, on average there were 24 people each day incarcerated at the
ACI for court debt. This number has continued to go down since a new law went into affect in late 2006,
and averaged 18 in the last six months. In 2007, individuals were incarcerated for an average of three
days and pay bail in only 17% of the incidents. The average amount owed is $826 while a reasonable
estimate for the cost of the incarceration is $505. 13% of the incarcerations cost the state more than the
amount owed by the individuals. The state spends an estimated $489,919 per year on per diem inmate
costs, prison staff, court, and police costs combined.

Although Sixth District Court deals with a much larger quantity of cases than any other court in
Rhode Island, it generates a disproportionate amount of the incarcerations. 67% of the money spent to
incarcerate people for coust debt is spent by the Sixth District Court. People incarcerated by Sixth District
Court for court debt spend an average of four days in jail.

Most of the individuals interviewed should not have been incarcerated for as much time as they
spent in jail. Thcy cither legitimately could not pay their debt or could have been induced to pay through
cheaper methods. In addition, the incarcerations create significant obstacles for individuals attempting to
establish a stable, prosocial life.

This report recommends the passage of $2234/H8093, including five central reforms to decrease
unnecessary incarcerations for court debt: 1. Reduce the maximum amount of time people are held in jail
awaiting ability to pay hearings to 48 hours. 2. Take ability to pay into account when assessing court fines
and costs initially and throughout the payment plans. 3. Employ a variety of collcction methods before
resorting to incarceration. 4. Accept smaller bails from individuals picked up on warrants. 5. Reducc the
warrant fee for people brought in on warrants for failure to appear.

4 Family Life Center 2008
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Background Information

Protocol for the Assessment and
Collection of Fines and Costs

Debt to the court can be accrued in
multiple ways: child support payments which
must be made to family court; fines levied as part
of a sentence or ticket; restitution levied as part
of a sentence, and court costs” which are levicd
much like uscr fees to pay for a service.

Individuals that owe restitution have their
restitution debt pooled with debt from fines and
costs. People who owe restitution are given
separate restitution revicw hearings. Because of
the slightly different naturc of restitution debt
and because it could be identified separately in
the analysis, incarceration for restitution will be
discusscd separately.

Many criminal charges allow fines to be
uscd in addition to or instead of prison time. For
example, sentences for possession of marijuana
can include fincs of between $200 and $500.
Sentences for loitering for indecent purposes can
include fines between $250 and $1,000.
Sentences for dniving without a license, first
offense, can carry a $250-$500 fine. In addition,
some crimes atlow for restitution as part of a
sentence. All of these fines are punitive.'

In contrast to the punitive nature of court
fines, the court costs system is a way for the
courts to use their authority for the purpose of
collecting revenue to help fund their operation
and other functions related to the criminal justice
system. Based on Rhode Island state law, people
who are found guilty or plead no contest to a
crime in Rhodc Island state court are assigned a
fee that is owed to the court.

" These ‘user fees’ are generally referred to as *court costs’
in Rhode Island statute. They are alternately called fees or
surcharges in other states but they will be referred to as
‘costs’ throughout this document.

' A full list of all of these fines has not been provided
because of the large number of offense types. They are
located in Chapters 12, 31 {(driving rclated), and 21-28
{controlled substances) of the Rhode Island General Laws.

5

If the crime is only a misdemeanor, then
under current law the defendant owes $93.50 for
each charge for which he or she is convicted. Of
that money, $60 goes to the general revenue
(Section 12-18.1-3), $30 goes to a fund that is
used to compensate victims of violent crime
(Section 12-25-28), and $3.50 goes to the
jurisdiction of the police department or state
agency that filed the charge (Section 12-20-6).
For a felony eharge, which is any criminal
offense that carries a maximum punishment of
more than one year of imprisonment or a fine of
more than $1,000, the amount is over $270, and
for felonies which carry a maximum penalty of
over 5 years, it totals over $450. Those who face
multiple charges end up owing scveral times this
amount, though the court may reduce thc amount
somewhat for defendants with four or morc
charges (Scction 12-18.1-3). See Appendix 1 for
a breakdown of court fines.

Additionally, many specific types of
charges carry additional fees, such as a $25 cost
for each domestic violence charge (Section 12-
29-5), which is paid into the state’s general
revenue. Anyone who is apprehended on a
warrant is assessed a $125 fee (Section 12-6-
7.1), $25 of which is paid to the arresting
agency. Most drug charges carry an additional
fee of $400(21-28-4.01-c.3.iii).

The state also imposcs laboratory
fines which arc combined with court costs as part
of a defendant’s total debt to the state (Section
23-1-3{g),(h)). Most drug rclated convictions
carry a lab fee of $118 and most serious non-
drug rclatcd felonies carry an extra lab fee of
$100. These fines go into the general fund. Asa
result of combined fees individuals with one
felony drug possession charge end up with a total
of at lcast $788 in court fees.

Debt from punitive fines is combined
with court costs when determining an
individual’s overall debt to the state and it is
collected in the same fashion. In contrast, traffic
tickets are civil offenses and are assessed and
collected scparately in a separate court and
cannot independently result in incarceration.

The courts” practice is to allow people to
gradually repay the amount owed through
regular payments. The courts have claimed the
power to enforce the collcetion of this debt by

Family Life Center 2008
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temporarily incarcerating anyone who can afford
the payment but fails to pay, though in practice
they rarely exercisc this authority. More
commonly, judges use the power of the court to
issue court orders that require people who owe
fines or costs to appear before the court on
assigned payment dates. Failure to appear on a
court ordered date results in a bench warrant and
is sufficient cause for being held in the state’s
prison system. The courts regularly cxercise this
authority.

The Sixth District court of Rhode Island
processes by far the most cases in Rhode Island
and thus deals with the majority of individuals
that owe court debt to the state. It is protocol in
the Sixth District to alert all those with fincs and
costs of the amount they owe and the date of
their first hearing upon sentencing. Dcfendants
sign a form agreeing to pay the set amount and
appear at the set date. Individuals must then
appear at that date and sct up a payment plan and
set the next hearing date. If the individual is sent
to prison, they reccive a video conference court
hearing one month prior to release in which they
will discuss the date of their first finc hearing
and how much they owe. For all later hearing
dates, individuals must either appear before a
judge to discuss their ability to pay or pay the
clerk the full amount owed. Individuals must
appear in person, c¢ven if they ean make their
payment, to sign an agreement to come the
following month. Payment in mail and payments
made by others are not accepted by the Sixth
District court.

Courtroom 3E, presided over by
Magistrate Christine Jabour, is dedicated every
moming between nine and around eleven solely
to ability to pay hearings. These hearings are
designed to assess the person’s ability to pay,
with the court claiming the authority to
incareerate those who fail to pay despite being
able to pay. In practice, the hearing is cursory
and it is extremely rare for pcople who appear at
their scheduled hearing to be held for failure to
pay.

The hearing often lasts no more than two
minutes, and it is focused on getting the person
who is appearing before the judge to agree to a
future payment that he or she will be able to
6
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make. It frequently also involves some
discussion of the person’s employment situation.
The magistratc sometimes tells the person to find
a job, or a job with longer hours, or a second job
that will allow them to make payments to the
court. Occasionally, the hearing will involve
morc extensive demands from the judge,
cspecially if the person has arrived late in court
or has not paid the court for a long period of
time. The magistrate might demand that a
person who is not employed scarch for a job and
bring a list of a certain length of places that he or
she has applied for a job to the next hearing if he
or she is not able to make a payment by then. In
most cases, the hearing serves as a way for the
court to keep in touch with the person who owes
them money and to remind that person of the
importance of paying.

If a person fails to make a scheduled
payment and then fails to appear at the scheduled
review hearing, then the judge issues a bench

warrant. Any police officer who has contact

with a person with an outstanding warrant will
apprehend him or her. The person will be
brought into the court where he or she owes
eosts or fines for its next session, which may
involve being held in the intake service center
overnight or over the weekend. When the person
is taken into court on the bench warrant, the
person’s treatment is at the judge’s discretion.
The judge may decide to issue a hold on the
person and set the bail at a level they decm
appropriate (Section 12-6-7.1). In practice, they
set it at a number related to the total amount
owed in court fincs, including all previous costs
plus the $125 warrant fee’. Individuals who
miss hearings can ‘surrender’ themsclves to the
court, and the judge will generally waive the
warrant and warrant fec. This practice is

* RI General Law 12-6-7.1 recommends setting bail at the
total amount of fines, however it allows for any bail that
will ensure the defendant’s appearance at the ability to pay
hearing. “Any person apprehended on a warrant for failure
o appear for a cost review hearing in the superior court
may be released upon posting with a justice of the peace
the full amount due and owing in court costs as described
in the warrant or bail in an other amount or form that wil
ensure the defendant's appearanee in the supertior court at
an ability to pay hearing, in addition to the one hundred
twenty-five doltars (3125) warrant assessment fee
described above.”

Family Life Center 2008
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relatively rare, possibly because it is not fully
understood by defendants. Sometimes judges
will offer a smaller bail at court, as low as one
half of the total in fines, although afterwards if
the person is incarcerated the bail is generally set
at the full amount. The bail is always set as cash
bail, as opposed to surety bail, which means that
the individual must pay the full amount to be
released.

In contrast to 6™ District Court, in
Providence Superior Court there are attorneys on
hand to represent individuals brought in on
warrants, and Ability to Pay Hearings are often
conducted at someone’s court appearance.

While judges in Superior Court still may choose
to hold someone in prison on bail, with those not
paying forced to wait for a bail hearing, this not
standard practice.

If an individual cannot pay the necessary
bail and the judge chooses to incarcerate the
individual, they are sent to the intake service
center. If the bail is paid, then he or she is free to
go, and the bail is treated as a payment of the
costs and fines that were owed. Often judges
will schedule hearings for dates several days
after incareeration, at which point the eourt will
release the individual on personal recognizance.
If the individual owes fines to several courts,
they will have to wait for hearings at all courts
before being released. While many people are
released after several days, many also spend
close to a week in jail waiting for an ability to
pay hearing. In much less common cases, they
will spend several weeks in the Intake Center
without any communication from the courts,
waiting release or a court appearance.
Individuals are almost always released after their
ability to pay hearings, which consist mainly of
the judge setting the next payment date for the
individual and reviewing the amount they must
pay. The hearings take place over video
conference and there is no attomey present.

2006 Legislative Change

The 2006 Legislative Session of the
Rhode Island Congress passed a bill (House Bill
2006-7006, Senate Bill 2006-2326) that amends

7
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Rhode Island General Law 11-25-15 and
substantially changes how individuals are
incarcerated for court fines and costs. According
to the previously existing law, individuals were
to be credited five dollars per day that they spend
in prison as a result of failure to pay court fines
and costs or make the proper appearances
associated with court fines and costs.® The
amendment altered this fee from $5 to $125.

The intent of the amendment was that if people
are incarcerated for failure to pay or failure to
appear and do not have the ability to make bail
they will receive some compensation for the time
spent in prison, which will go to decreasing the
number of indigent individuals spending time in
prison for court fines. The new policy came into
practice in the end of 2006. Perceivable effects
of this new legislation will be discussed in the
Resulits section.

Other Relevant Rhode Island
Statutes

Rhode Island General Law is generally
interpreted as giving the court the power to remit
costs in criminal cases. Seetion 12-20-10 states:

3 11-25-15. tmprisonment for failure to pay fines

or costs or give recognizance. — Every person who has
been or shall be committed or detained in the adult
correctional institutions for the nonpayment of his or her
fine or costs, or both, or for failure to give the
recognizance in the amount required of him or her to keep
the peace, shall be dctained in the adult correctional
institutions after that person has served his or her sentence
of imprisonment, if any shall have been imposed, one day
for each five gne hundred fifty dolars+$5-603 ($150) or
any fraction of it, of the amount of his or her fine or costs,
or both, or of the recognizance so required of and not
furnished by that person. However, the director of
corrections may order the release of nay person held in the
adult correctional institutions solely for the nonpayment of
his or her costs on any terms that he or she shall fix for the
payment of the costs by that person and any person so
released may be caused to be reimprisoned by the director
ot his or her failure to observe she terms of the release, and
his or her warrant for imprisonment shall be sufficicnt
authority 1o all sheriffs, police officer, jailers, and the
agents for the director to retake and detain the person who
shall upon his or her return to the correctional institutions
serve one day for each dollar or any fraction of it of his or
her costs then unpaid.

Family Life Center 2008
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“The payment of costs in criminal cases
may, upon application, be remitted by a
Jjustice of the superior court; provided, that
any justice of a district court may, in his or
her discretion, remit the costs in any
criminal case pending in his or her court, or
in the case of any prisoner sentenced by the
court, and from which sentence no appeal
has been taken.”

In addition, Section 12-20-10 states:

“If, upon complaint or prosecution before
any court, the defendant shall be ordered to
pay a fine, enter into a recognizance or
suffer any penalty or forfeiture, he or she
shall also be ordered to pay all costs of
prosecution, unless directed otherwise by
law.”

Both of these statutes give the court powcr to
waive court costs. Section 12-18.1-3 qualifies
the court’s ability by limiting the ability to waive
specifically costs to cases where the court finds
an inability to pay. The section lays out the
specific costs for types of offenses (as discussed
in the previous section) and then states:

(b) These costs shall be assessed whether
or not the defendant is sentenced to prison
and in no case shall they be remitted by the
court.

(c) When there are multiple counts or
multiple charges to be disposed of
simultaneously, the judge shall have the
authority to suspend the obligation of the
defendant to pay on all counts or charges
above three (3).

(d) If the court determines that the
defendant does not have the ability to pay
the costs as set forth in this scction, the
judge may by specific order mitigate the
costs in accordance with the court's
determination of the ability of the offender
to pay the costs.

Rhode Island General Law also makes reference
to inability to pay as a necessary condition for
8
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waiving costs in Scction 21-28-4.01(c)(3)(ii), in
regard to drug treatment and education costs. In
contrast, statutc 12-25-28 currently forbids
Jjudgces from waiving costs that contribute to the
victims® fund, which is roughly one third of all
court costs. The interpretation of these statutes
seems to vary across judges, but most statutes
are in agreement that costs can be waived if the
defendant is found to be unable to pay the costs.

Rhode Island General Law 12-6-7.1 also
specifically states that if a warrant is issued for
someone’s arrest for their “failure to appear or
comply with a court order” $125 in fines is
assessed. It also states that their bail shall be set
at their total court costs or an amount “that will
ensure the defendant's appearance in the superior
court at an ability to pay hearing.™ This statute
uses the word “costs’ but is interpreted to refer to
both costs and fines, since the debt is pooled.

This statute as well as the recently
amended statute 11-25-15 are the two statutes
which specify the ability of the court to
incarcerate individuals for failure to appear at
court fine hearings or failure to pay court fines or
costs.

_Court Costs in New Engiand States

Massachusetts: In Massachusetts, the
standard fees are the victim witness fee ($50-
$90) and council fec ($150) per case. Fees can
be worked off through community service and
they can be waived for indigent defendants.
Individuals arrested on warrants are brought
immediately to ability to pay hearings, and therc

* RIGL Section 12-6-7.1: “Any person apprehended on a
warrant for failure to appear for a cost review hearing in
the superior court may be released upon posting with a
justice of the peace the full amount due and owing in court
costs as described in the warrant ot bail in an other amount
or form that will ensure the defendant's appearance in the
superior court at an ability to pay hearing, in addition to
the one hundred twenty-five doflars (§125) warrant
assessment fee described above. Any person detained as a
result of the actions of the justice of the peace in acting
upon the superior court cost warrant shall be brought
before the superior court at its next session. Such monies
shall be delivered by the justice of the peace to the court
issuing the warrant on the next court business day.”

Family Life Center 2008
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is a warrant fee of $50. Court debt is generally
collected through probation officers, and
payment is usually a condition of probation. No
interest is charged for outstanding court debts.

Connecticut: $20 fee for anyone who
commits a felony, $15 for anyone who conimits
a misdemeanor (per case not per charge). There
are also a considerable number of other costs
assessed for specific cases, the most significant
being a $200 fee for all people whose sentences
include probation. Fees must be paid by the time
of sentencing or before release from prison and
no payment plans are allowed, however fees are
often waived when the sentence includes prison
time and can be waived for indigency. There are
no warrant fees and no interest is charged for
outstanding debts. An individual with one
felony drug conviction will have a $220 state
debt at most.

Maine: Maine has a mandatory victims’
compensation fund assessment of $10 for each
misdemeanor and $25 for each felony. There is
also a surcharge of around 15% on fines. There
are no warrant fees and no interest is charged for
outstanding court debts, although there is a bait
fee of $40 for being bailed out.

New Hampshire: New Hampshire
charges a range of cost recovery fees for
individuals representing by public defenders.
Fees arc $275 for a misdemeanor and around
$750 for felony drug possession, but range even
higher for more serious felonies. There is also a
penalty assessment fee added on to any fines
assessed. Fees are collected by the Office of
Cost Containment and people are generally given
fairly lenient payment plans. No interest is
levied on outstanding debts. Payment is mailed
in every month, and individuals are given “Show
Cause Hearings” if they are very delinquent in
their payments. At the hearings, the state must
prove beyond a reasonable doubt that the
individual is willfully in nonpayment in order to
prove contempt of court. Most hearings end in
agreements to keep pa;'ing, and jailing for court
fees is extremely rare,

*Massachusetts: Chapter 280, sec. 6 of Massachusetts
General Laws; phone conversation with Andy Sitverman,
Deputy Chief Counse! for the Public Defender Division of
the Committee for Public Counsel Services. Connecticut:

9
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Relevant Supreme Court Cases

The Supreme Court has stated that
individuals cannot be summarily incarcerated for
owing money if they arc unable to pay their debt.
Alternative measures must be considered before
incarceration is employed.

Bearden v. Georgia 461 U.S. 660 (1983) The
Supreme Court found that a court cannot
summarily jail an indigent probationer for failure
to pay fine unless inquiry reveals willful faiture
to pay. The ruling stated that

“...in revocation proceeding for failure to
pay a fine or restitution, a sentencing eourt
must inquire into the reasons for the failure
to pay. If the probationer willfully refused to
pay or failed to make sufficient bona fide
efforts legally to acquire the rcsources to pay,
the court may revoke probation and sentence
the defendant to the imprisonment within the
authorized range of its sentencing authority.
If the probationer eould not pay despite
sufficicnt bona fide efforts to acquire the
resources to do so, the court must consider
alternative measures of punishment other
than imprisonment. Only if alternative
measures are not adequate to meet the State’s
interest in punishment and deterrence may
the eourt imprison a probationcr who has
made sufficient bona fide efforts to pay.”

Tate v. Short 401 U.S. 395 (1971) The Supreme
Court found that a court cannot convert a fine
imposed under a fine-only statute into a jail term
solely because the defendant cannot immediately
pay the fine in full.

Payne y. Mississippi 462 S0.2d 902, 905 (Miss.
1984) The Supreme Court found that a court may
not first fine a defendant and then, because of his

Sec. 54-143 of the General Laws; correspondence with
Catherine Meyer of the Division of Public Defender
Services. Maine: Article 1901 of the General Laws;
correspondence with Walter McKee, the president of the
Maine Association of Criminal Defense Lawyers, New
Hampshire: Correspondence with Christopher Keating of
the NH Office of the Public Defender.
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indigency, convert the fine into a jail sentence
for failure of the defendant to make immediatc
payment of the fine.

Court Debt Collection

The Rhode Island District and Superior
Courts Assesscd a total of $20,273,847
in court fines and costs in fiscal year 2007.

Their four-year collection rate is 77% with
another 13% of these fines still on payment plans
or appealing the charges. 10% of their fines still
went uncollected after four years.

District Court reported a significantly
higher four-year rate of collection, 50% in
Superior Court versus 90% in Sixth District.
Superior Court maintains a significantly higher
portion of people on payment plans, with 32%
still on payment plans in Superior Court after
four years, versus 3% in District Court. These
differences in collection rates could be the result
of generally higher fines and costs for pcople in
Superior Court, since thcy more often face
felonics.

The RI Judicial Technology Center
calculated the total owed, collected, uncoliected,
and on payment plans/appealed from fiscal year
2001 to fiscal year 2005 for the Superior Courts,
District Courts, and Traffic Courts. This
information is provided in Appendix 1°. The
table shows the collection data by court and also
for District and Superior combined. This report
does not specifically address the collection
policies of traffic courts, since all holds that were
included in the study were either District or
Supedor court holds.

Year by year collection data rcflects the
continual collection activity for fines and costs
assessed in that year. The percentage collected
for each year increases in both District and
Superior Court because as ycars go by the debt is
gradually collected. For example, in 2001
District and Superior Courts assessed

¢ information in appendix was released in 2007 and
includes collection rates as well as rates of debt on
payment plans from 2001 to 2005. More recent
2006,2007, and 2008 data was released in 2008, but this
data does not inciude rates of debt on payment plans.

10

$14,766,466.00 in fines. Since then, they have
eollected $11,376,077.00, or 77%, of this debt
and another 13% is still on payment plan. Only
10% is categorized as “uncollected.”

Methodology:

The information in this report is from
either analyzing a large number of elcctronic
files or interviews conducted in the Intake
Service Center in the fall 0f2006. Thc goal of
the electronic data analysis was to determine
which eommitments in Rhode Island werc the
result of ‘failure to pay” or “failure to appear at
an ability to pay hearing.” This was not a trivial
task, because no agency in the state expressly
records whether a commitment is for failure to
appear at an ability to pay hearing. The full
methodology is included in the April 2007
version of this report, but is omitted in this
version because of length. All commitments
between January 2005 and January 2008 were
reviewed for the purpose of this study using data
provided by the Department of Corrections and
publicly available court data. The mcthodology
has been reviewed and approved by the
Department of Corrections Department of
Research and Planning.

Cost Estimates

This study estimates the direct cost of
incarceration to the state for court debt in two
ways. The first uses the DOC’s estimate of
$95/day pcr person costs at the Intake Serviee
Center. This represents the total daily operating
costs of the building divided by the avcrage
inmate population. Court and police costs are
estimated by using the $125 warrant fee. The
second estimate is more conservative, and
attempts to takc into account marginal costs to
estimate costs for this specific sub-population.
Both methods have advantages and
disadvantages.” Cost estimates do not include

7 The second estimate uses the per diem costs at the DOC,

which is roughly nine dollars a day, along with the cost of

one full-time prison guard salary. This estimate takes into

account the number of men and women incarcerated, and

estimates that one full-time guard at the ISC is necessary

becausc of this population. The per diem cost, guard cost,
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the cost of lost wages on the part of the
defendant or other non-monetary costs to the
defendant.

Interviews

25 people were interviewed while they
werc being held in the Intake Service Center
during the months of September and October,
They represent a random selection of the people
that could be contacted to interview. As will be
discussed in the results section, about half the
people committed for court fines either bail out
or are released after a few days. Thosc peoplc
were not in long enough to be contacted. The
intervicwee pool represents the set of people who
were unable to make bail and ended up spending
closer to a week in jail. This still represents a
significant portion of people committed for court
fines. No individuals werc rcfused an interview
after contact and no interviewees refused to be
interviewed.

Results

Overall Results

18% (% .5%) of all commitments in the
state of Rhode Island in 2007 were solely the
result of the defendant missing an Ability to Pay
hearing. This is greater than the frequency of
any other single new charge.® There were 2446
(+ 68) incidents of incarceration for court debt
in 2007 for an average of three days (two nights)
and with bails of $826 on average.

Bail and Time Spent in Jail for Court Debt

A considerable number of people are held
on bails that are equal to or lower than the
amount of money spent to incarcerate them.
13% of the commitments for court debt were net
losses for the state—the money spent

and police and court cost cstimate are combined. This
estimate does not take into account the high costs of such a
transient population, which will cost more to transport and
house than a small number of people held for longer
sentences.

# The second most frequent reason for a commitment is for
driving with a suspended license (Family Life Center,
unpublished results).

91
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The Effect of Bail Amount on
Paying Bail
Figure 2
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incarcerating the individual was worth more than
their debt.”

17% of those incarcerated for court debt
make bail. They still remain in prison for an
average of one day, and they pay an average of
$437 in bail (the actual amount paid is probably
half of that, since judges often offer lowcr
amounts of bail while in court). The vast
majority cannot pay and demonstrate this by
spending an average of three nights in prison.
94% of individuals who are bailed pay bail
within the first two days of incarceration.
Among the population that is not bailed,
although the average stay is three days, there is a
wide variety of time spent in prison. A large
portion of people spend three days or fewer in
jail and another large portion average seven days
inside--of the individuals who cannot make bail,
37% spend more than threc days in prison and
12% spend a week or more in prison'®,

Figure 2 demonstrates that in 2007,
people with smaller bails were morc likely to pay
bail. People paid bails below $500 twenty-five
percent of the time, while people were able to
pay higher bails only 11% of the time.

Differences in Rhode Island courts

The court handling the case makes a
difference in the level of court debt related
incarceration. Partially because of its high

° This uses the highly conservative cstimate, discussed
later, that each night costs the state $23, plus $125 in
police and court costs per incident.

™ This is 9% of all commitments for court debt, batled and
unbailed.
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number of cases, Sixth District Court accounts
for the majority of the incarcerations for court
debt. Onc half of all pre-trial commitments in
Rhode Island originated in Sixth District Court
but 67% of all incidents originated in Sixth
District Court. In contrast, Superior Court
generates 16% of pre-trial commitments but only
8% of court dcbt commitments. The full data by
court is show in Appendix 2.

Background factors of incidents

People incarcerated for court fines have
generally shown up for several of their previous
court fine appearances or missed their very first
one. As will be discussed in the interview
section, a considerable number of individuals
interviewed had made significant efforts to pay
or appear before missing a hearing. There is also
a significant number of people who never show
up the first time to start their payment plan. This
is reflected in the data as well. People had on
average appearcd at three hearings before
missing the hearing that generated the warrant.
Around 8% of the commitments were for first-
time offenders—people who had never missed a
date before. Overall, 66% of the people jailed
for court debt either were first time offenders or
showed up at least three times consecutively.
This contradicts the notion that judges only use
incarceration on people that are serially
delinquent.

In Rhode Island court costs and court
fines are pooled together when determining an
individual’s overall debt to the statc. However,
53% of the individuals incarcerated for court
debt did not reccive a fine as part of their
sentence for the ease they were being held oa.
Their debt is comprised only of court costs and
warrant fees.

Costs

One day in the Intake Service Center
(ISC) costs the state $95 according to the DOC’s
estimated cost per offender.’’ There are an
estimated 7,827 days spent in intake for court
debt every year. Additionally, the state assesses

' 2005, Rhode sland Department of Corrections Costs Per
Offender ~FY 2005
12
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a $125 warrant fec for every incident. Using the
warrant fee to estimate the court and police costs,
the total cstimated cost to the state would be
about onc million dollars.

A more conservative estimate of the cost
to the state, taking into account the marginal cost
of cach prisoner at the ACI, is $486, 575. This
estimate relies on the estimate that decreasing the
ISC population by eighteen people could result
in the reduction of one Correctional Officer. The
breakdown of this estimate is shown in table 1.
Using this estimate, the average cost per incident
is $% 210 and the average prison cost per night is
$23°4

Cost
Eighteen prison-years (men) $58,291
Four prison years (women) $12,153
One guard position in ISC $110,405
Court and police costs $305,725
Total $486,575
Conservative Estimate of Yearly Costs

Table 1

Results of new $150/ day credit

According to statute 11-25-15 individuals
must now be credited with $150 for every day
they spend in jail becausc of court debt.
Conversations with judges and a review of court
records demonstrated that judges are applying
the credit in most eases. However, interviews
demonstrated that some people were being held
in jail for longer than their debt justified. For
example, one individual owing less than $300
was held for eight days, but their debt was erased
upon release. A reading of 1-25-15 along with
12-6-7.1 indicates that an individual should not
continue to be incarcerated if they have paid off
their debt.

There are several trends which may have
been caused by this new $150/day credit policy:
There arc fewer incidents of incarceration for
court debt. As shown in Figure 3, the number of
people held at the ACI for court debt changed
markedly after the new law went into effect in
October 2006, and it has continued to come

"2 $210/incident includes the $125 court/police cost
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down since then'>. In 2005 and 2006 there were
on average 24 people held at the ACI for court
debt each day'*. Over the last six months the
average has been 18, and the number may still be
going down as the effects of the new credit
continue to build. In parallel, since the law went
into affect, the overall awaiting trial population
has also decreased. In October 2006 the
awaiting trial population was 910 people
per day. In June 2007, the population
was down to 700."® This is the first year
since 2003 in which the June population
size did not increase each year, While it
is unlikely that a change in the court debt
population could have caused a decrease
of 200 people, it has contributed to the
decline.

Secondly, it appears that fewer
individuals are posting bail. In 2005,
22% of those picked up on court fine
warrants posted bail. In 2007, only 16%
have posted bail. It is possible that the $150
credit creates an incentive to not post bail.

Date

Restitution

Individuals that owe restitution have
special restitution review hearings scheduled. If
they miss these hearings they are incarcerated
similarly to people owing court fines or court
costs. However, only about 1% of all
commitments are for missing a restitution review
hearing. This is possibly because restitution is
far less likely to be assessed than court costs. An
analysis of the types of sentences in court
records indicates that only 17% of commitments
were for cases that include restitution as part of
the sentence.

Interviews

' The high number in May 2007 that seems to contradict
the trend is a result of typical increases in the summer of
most ACI populations. This increase occurred in the
summer of 2005 and 2006 as well.

" These averages are monthly averages, caiculated by
averaging the number of inmates each day over the whole
month.

' RI DOC Population Report-2007

13

John Lester (name changed) was slecping
on a bench in Providence, Rhode Island. John is
originally from Newport but took the bus down
to Providence to see friends. A couple days ago
he had shipped back from a several week long
fishing voyage. Since he landed the job a couple
months ago he was only off ship five days a
month or so.

Daily Popuiation at AC! for Court Debt
Figure 3

30090y B a0 jan-0ay 08ep-08 yan0gay-7 gep 0T

People

Unfortunately for John, a Providence
police officer decided to ID John, and within
hours he was in a holding cell. John owed
almost $2,000 in court debt from prior
convictions, his most rccent being a disorderly
conduct charge a year ago, and he was held on a
$220 bail (his debt to Sixth District Court) which
he could not pay. He had missed a court fine
hearing the previous month, his first since
getting out of alcohol abuse treatment. He stated
“I went through hell for the last year, I lost my
mother, I spent eight of the last twelve months in
prison, then home confinement, then the court
made me go through rehab. I just got out [of
rehab] in April. Things were getting going, now
they just jammed me up. It’s my fault but that
doesn’t make it right.” While John was being
held his ship set sail without him, potentiaily
causing him to lose his new job, and he was
unable to call his federal parole officer about the
parole date he had to miss. John was told he
would be held for a week while waiting to appear
before a judge to discuss his fines.
Unfortunately, due to bureaucratic confusion, he
was held for 32 days and was only released when
a public defender was alerted to the problem.

John’s story, aside from the very long
time he spent in jail, was similar to the stories
from the other 24 people interviewed. Ten
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intervicw summarics are included in the
appendix.

Reasons for missing court date

Almost every person being detained for
court fines is being detained for a combination of
inability to pay and inability to mcet the court
schedule. Many could pay some bail but cannot
pay the high bail that is set. Only one of the
people interviewed could potentiaily pay their
fines and expressed a significant resistance to
paying, and even that person was currently
unemployed. Table 2 shows the reasons that
people missed Ability to Pay hearings. Overall,
the conditions which resulted in the incarceration
of the people interviewed demonstrated a haste
to incarcerate people who missed appointments.

The most common reason people miss
hearings is they forget about the hearing. One
man interviewed had been paying and showing
up regularly. He forgot one hearing and had
planned on going to visit the court on the same
day he went in to family court. The sheriff who
came to his door to issue him a summons to his
family court date picked him up on his warrant
and he spent 8 days in jail on a bail of $1,182
which he could not pay. In the thrce months
prior to his last incarceration he had gone to
court and made his monthly payments cach
month.

Several people, such as John, were
relatively recently released and had not yet gone
to court to set up a payment plan. They had
either never reccived the first court date or had
received it prior to being relcased from prison or
entering a rehabilitation program and then were
never reminded of the date.

One woman had been released on

probation several months ago. She had been
seeing her probation officer regularly. She had
never been aware of her ability to pay hearing
and her probation officer never informed her of
the warrant put out for her arrest. At five in the
morning police broke into her bedroom looking
for her neighbor. They ran her name and
brought her to prison where she spent eight days
in prison on a bail of $243.50.

Many people, especially those not living
in Providence, stated that transportation
necessary to mect court dates was both overly
time consuming and expensive. One man from
Woonsocket said that to make it to court in
Providence by nine in the morning he has to get
up at six in the morning, walk two miles, and
take a bus to Providence. He is a vetcran and is
on SSDI for Post Traumatic Stress Syndrome.
He has been incarcerated two other times for
court debt. He stated, “If there was a court in
Woonsocket 1 could go to and it was only thirty
per month, I would pay it.”

While the courts rarely incarcerate people
who show up to Ability to Pay Hearings, people
who do not have the money to pay their fines
sometimes do not go to their hearings because
either they are not aware they should go anyway
or they have been threatened by the court that if
they continue to show up and not pay they will
go to jail. The court does not explicitly inform
defendants that they can continue to show up and
not pay without being imprisoned, so confusion
is not surprising.

One man who had been paying and
showing up fairly regularly stated “I have a job,
it’s a moving company, I only make $8.75.
Money only stretches so far, I got bills, [ got
rent. [ might miss a month or two. They want

R for Missing Ability te Pay Hearings

knew about date but forgot

was never informed of date or did not remember being informed of date

refused to go

could not pay for transportation

did not have money and did not know they should go anyway

did not have money and had been threatened to not come back without money

could not miss work

tried to go, prevented by court

(SRR ET E RV B S e eat {2

Table 2
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to lock you up. Right now I’'m losing my job.
What can I do? I missed my last hearing because
I had rent. No one ever told me that if I went
they wouldn’t lock me up even if I couldn’t

pay.”

David has been homeless on or off for the
last several years. He has not been able to work
since 2002, and has SSI pending because of a
chronic nerve disease, hepatitis, and diabetes.

He has been in prison for court fines many times
previously and reports often going to court dates
despite the fact that he almost never can pay.

“I can’t work because I got a physical
condition that keeps me from working. I got
SS1 and SSDI pending. I got peripheral
neurapathy, chronic nerve discase. All the
jobs I ever did were outdoors, 1 can’t do that
no more, or restaurant work, and I can’t do
that no more because I got hepatitis. A lot of
times they go “you got to come back to court
on such-and-such a date or else” and when
they say that ‘or else’ that means you are
going to jail, no matter what, whether you
come, whether you show up, or what. So I
don’t show up. Most of the money I owe is
warrants, because I don’t show up.”

David is an cxample of a person stuck in a cycle
of debt, misscd hearings, incarceration, and
increased debt. The continued assessments of
warrant fines and the continued incarcerations do
not result in increased payment.

Some people are incarcerated despite
efforts to show up at court and pay their fines.
One man reported going to court with shorts on
to sct up his payment plan and being tumed
away because of the shorts. He stated:

“The 16" of last month, I had got out. I
got out on a Saturday, and I had a court date on a
Monday, and I had just done six months. Ihad
got out, and I went to court in shorts, not
knowing that I wasn’t supposed to be going to
court in shorts. The sheriff wouldn’t let me in,
so I just went home and tried to reschedule that
appointment. They told me to come back before
two, and I live all the way in Pawtuckct, so its
not an casy thing for me to go and come back
like that. I tried, but I didn’t make it. I made it
15
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back at like 2:30, but they told me court was
over that day for court fines. So I ended up just
leaving, trying to call my lawyer, telling him that
1think I have a warrant. He told me the best
thing for me to do was try to take eare of it,
knowing that 1 would probably do seven days.
He said there’s no chance of me even taking care
of it. So I'knew I had a warrant, you know, and I
ended up just procrastinating on that warrant.”

Hc was incarcerated for 7 days for owing
300 dollars to Sixth District court.

Characteristics of Individuals
Interviewed

o 50% (12/25) unemployed

18% (4/25) homeless

75% (18/25) had been incareerated for

court fines before

o 37 years old on average

o 50% (8/17) that had recently had an
extended period in which they owed fines
had been paying regularly

o 20% (5/25) had significant mental health
problems, including sehizophrenia,
bipolar disorder, and depression

o 16% (4/25) were on SSI and almost half
had significant health problems,
including hepatitis, chronic nerve diseasc
of the arms and legs, and seizures.

o Half (12/25) are responsible for children

o Half (12/25) of those with jobs will
probably losc their job because of their
incarceration

o 0

Collateral Effects of Incarceration

Aside from the cost to the state of jailing
individuals, there are other collateral costs to the
individual, including time lost from work. This
report did not collect enough data to estimate the
number of individuals who lost time from work
because of incareeration, however, twelve of the
twenty-five of those interviewed were currently
employed. Individuals reported many other
problems caused by the incarceration, from
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losing apartments to not being able to take
medicine for mental health problems.

Mike was on the point of giving up when
he was interviewed in the Intake Service Center.
Mike had a job and was living with his girlfriend
when he was picked up by a cop who recognized
him while he was leaving the hospital. He has
hepatitis and seizures. He is on food stamps and
has applied for SSI. Mike has been incarcerated
two other times in the past year for court debt,
and each time he almost lost his job. While in
jail, he stated:

“I fost my job, I lost my girl, my apartment. 1
will probably get violated becausc I didn’t show
up for a probation appointment. They’ll put
another warrant out on me. 1 lost my job twice,
they gave it back to me before, I don’t think they
will this time. 1 try so hard but I'm losing
cverything over and over again. After awhile
you just feel like giving up and putting a bullet in
your head.”

Mike was in a drug rehabilitation program when
he was incarcerated, and will probably not be
able to reenter it immediately when released. lle
owed $300 to the state.

Mike’s situation is not unique. Several
individuals testificd to having lost jobs more
than once because of court debt incarceration.
One man said that his family would not be able
to pay rent that month becausc of his
incarceration and he was worried what would
happen to his wife and kids while he was in jail.
Another man on SSI stated that he would
probably get his SSI check stolen while in jail.

Incarceration for court debt is a major
obstacle for individuals attempting to reenter
society after time in prison or any individual who
has a prior history of criminal conviction and is
trying to maintain a legal and prosocial life.
Incarceration for court debt interrupts medical
and rehabilitation treatment, causes individuals
to be fired from employment, disrupts families,
and disrupts housing situations.

Verification and Error

57

Considerablce efforts were made to verify
all data provided in the results scction, including:
comparison to court warrants, in person
corroboration of statistical results during
interviews, and internal comparison within
databasc results. For more discussion, see the
April 2007 version of the report, available at
riflc.org/index.php?name=reports. Verification
efforts indicated that there while some unique
commitments may have been mis-categorized,
this represents a very small proportion of the
total commitments, less than 1% of those
identified. Because approximately 6% of all
records could not be fully found in databases, a
small amount of estimation was required. This is
discussed more fully in the previous version of
the report.

Recommendations

Introduction

This report recommends passage of
52234 sponsored by Senator Harold Metts and
HB093 sponsored by Representative O’Neil.
The current policy should be altered to avoid
assessing fines that the defendant cannot pay,
decrease the amount of money spent by the
courts, police, and prison system to incarcerate,
and avoid unnecessary incarceration of
defendants. It is necessary that the courts still
maintain and use the power to incarcerate for
delinquency around court fines. This is a
necessary measure to ensure that people with
court debt that have the ability to pay the debt
make efforts to pay it. However, incarceration
related to court debt should be a last measure
used for people avoiding payment. Incareeration
related to court debt contributes to 17% of all
pre-trial commitments, a significant part of the
ACU’s activity and a significant contribution to
overcrowding.

This report makes the following gencral
recommendations, which are elaborated below.
Recommendations are based on research
discussed in the resuits section, and many came
at least in part from suggestions made by the
individuals interviewed.
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1. Reduce the amount of time people are
held in jail awaiting ability to pay
hearings to 48 hours.

2. Take ability to pay into account when
assessing court fines and costs initially
and throughout the payment plans.

3. Employ a variety of collection methods
before resorting to incarceration.

4. Accept smallcr bails from individuals
brought in on warrants.

5. Reduce the warrant fee.

The recent policy change of providing a
$150/day credit secms to have decreased the
number of incarccrations for court debt and
contributed to the reduction of the awaiting trial
population in the ACI. Court fine reform is an
important step towards decreasing unnecessary
prison costs. However, the $150/day credit is
not an ideal solution to the problem. It costs the
state twice, since the state reduces fines and pays
to imprison people, and it still leaves people in
prison who should not be there. The above
recommendations will decrease the number of
unnccessary and costly incarcerations, reduce the
burden of fines on the indigent, and lower the
prison population.

Recommendations for Legislation

In the 2007-2008 legislative session, the
RI legislature is considering Senate Bill 2234
and House Bill H8093. This bill alters several
portions of section 12 of the Rhode Island
general statutes to accomplish the following
things:

1. Define the conditions for a defendant to
be deemed indigent and clcarly provide
judges discretion to waive court costs for
indigent individuals. The conditions
include being on TANF, food stamps,
disability insurance, or a government
sponsored state supplemental income
program.

2. Ability to pay hearings would occur
within 48 hours of incarceration.
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3. Prioritize the payment of restitution over
court costs and fines.
4. Decrease the warrant fee to $25.

Reasons to Consider Ability to Pay when
Assessing Court Fines and Court Costs

Judges should take an individual’s ability
to pay into account when assessing court debt
and as they collect court debt. By adjusting
court cost and court fine amounts to the ability of
the defendant to pay the court is more likely to
collect and can maximize revenue. For example,
some individuals intervicwed have medical
conditions which prevent them from working,
have been consistently unable to pay court debt,
and have qualified for disability insurance from
the state. It would be more affective for the
court to assess lower court costs and court fines
in these cases instead of establishing a court debt
that is unlikely to be paid.

Structured or means based fines that
relate to ability 1o pay are a tested and
recommended judicial practice. They were
demonstrated to be effective methods of
punishment and fine collection in pilot studies
and are recommended by the US Department of
Justice Office of Justice Programs.'® These
documents lay out specific structures for creating
levels of fines based on the offender’s ability to
pay and the severity of the crime. The New
York Bar association, for example, recommends
two tiers of payment—one for those who qualify
for public defense and another for those who do
not."” This should be seen as a measure to make

'® Hillsman, Sally T., 1990. “Fines and Day Fines,”
Crimes and Justice, vot 12; Turner, Susan and Greene,
Judith, 1999. “The FARE Probation Experiment:
Implementation and Qutcomes of Day Fines for Felony
Offenders in Maricopa County,” The Justice System
Journal, Volume 21/1; Greene, Judith, 1990. “The Staten
island Day-Fine Experiment,” in D.C, McDonald (ed.),
Day Fines in American Courts: The Staten Island and
Mitwaukee Experiments. Washington DC: National
Institute of Justice; “How to Use Structured Fines (Day
Fines) as an Intermediate Sanction/ Bureau of Justice
Assistance”. U.S, Department of Justice, Office of Justice
Programs, Bureau of Justice Assistance, 1996.

http:/iwww nejrs.org/txfiles/ 1 56242 xy;
http://www.ncjrs.org/pdffiles/1 56242.pdf

'" Reentry and Reintegration: The Road to Public Safety
Special Committee on Collateral Consequences of
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fines more likely to be collected while still
maintaining revenue.

Require that individuals receive an ability to
pay hearing forthwith, not to exceed 48 hours
after arrest

Quick hearings are possible, since
Superior Court in Providence has an attorney on
hand who handies ability to pay hearings of
people brought in on warrants immediately.
Setting a limit to the amount of time an
individual can sit in jail for court debt will do
away with unnecessary and costly prison time.
A significant portion of the people incarcerated
are released after several days without paying
bail. However, one third spend more than three
nights incarcerated. Additionally, 94% of the
people who make bail pay in the first three days.
The time spent incarcerated beyond two nights
increases jail costs and increases the disruption
to the individual’s life, such as the likelihood
they will loose their employment. Discharge
after two nights should be a rule not a possibility.
If all individuals committed to jail-time for court
debt had been released after 48 hours in 2007 the
state would have saved approximately $200,000
and lowered the awaiting trial population by
around 13 people a day'®. Judges hold Ability to
Pay Hearings within 48 hours of incarcerating
someone. This could de done by seeing them
immediately upon their arrest or holding the
hearing soon after incarceration.

Allow judges to waive costs after the first
charge

The intent of much of the legislation is to
increasc a judge’s discretion to waive costs in
cases of inability to pay. One of the reasons
Rhode Island costs are so high is because they

Criminal Proceedings of the New York Bar Association.
Available at
http://www.nysba.org/MSTemplate.cfm?Section=Table_of
_Contents1 &Site=Special_Committec_on_Collateral_Con
sequences_of_Criminal_Proceedings&Template=/Content
Management/HTML.Display.cfm&ContentiD=80374

" The total number of prison days spent beyond 48 hours
was 4610, which was multiplied by the 9% per diem cost.
In addition, the cost of one guard was included, since there
was the potential to decrease the awaiting trial population
by 13 people on average

18
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are assessed per charge. A second charge does
not cost the court twice as much time and effort
and it quickly increases costs beyond the point
where many can pay them. Judges should have
discretion to waive costs beyond a single charge.

Reduce the warrant fee from $125 to $25

Many people incur large warrant fees
over time and are stuck in a cycle of increasing
debt and continuous incarceration. One
homeless individual interviewed has been jailed
ten times for court debt since 2005, meaning this
alone resulted in $1,250 of debt. Another has
been to prison a total of seven times for the costs
from his 1996 misdemeanor charge, meaning he
has been assessed $875 in warrant fees. He has
appeared in court 36 times for these costs. He
said “[ didn’t have the money and I got scared
that I was going to get locked up, so I didn’t go.
I pay when I can, I’ve been out of work for a
long time. I've been homeless for the last twelve
years of my life, I get a job here and there.
Whatever | do make, I got to use it to getting
something to eat or find a place to stay. ['ve
probably been paying the same fine over and
ovcr again for years because of warrants.”(this is
one of the summaries in the Summary of
Interviews section at the end)

A $25 fee paid to the arresting ageney would
continue to pay the police for the cost of the
arrest and the court for their time. An individual
who comes to their ability to pay hearing freely
is not charged anything, yet they cost the court
the same amount of time and effort as someone
brought in on a warrant. Someone forcefully
brought in is an opportunity for the court to
motivate payment for those who can pay, but
should not also be an opportunity for eourts to
assess additional fees. Rhode Island’s
disproportionately high costs and fines result in
the state spending a large amount of moncy
incareerating people who have trouble paying
these fines. The warrant fine in particular is born
most hcavily by indigent individuals, since they
are the ones repeatedly being incarcerated.
Reducing this fine will decrease the number of
indigent repeat-offenders, and a $25 fee is still
high enough to provide additional incentive to
come to hearings.
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Further Recommendations

i. Employ a variety of collection
practices before incarceration

The State of Rhode Island currently
issues warrants for arrest for a single missed
appointment. Although judges exercise
restraint when dealing with indigent
individuals who appear at ability to pay
hearings, they require incarceration for
individuals that are brought in on warrants.
Many other states employ a variety of
intermediatc mcasures for court debt that is
delinquent.

Mesa Court in Maricopa County, Arizona
published an extensive report “The Facts
About Coliection Practices at the Mesa
Municipal Court” in 2001. This report
details an extensive number of collection
practices that are effective. They include:
late notices mailed to the individual,
suspension of license, warning notices that a
warrant will be issued, mass mailing to all
individuals with delinquent debts, notifying
credit agencies, phone calls to the individual,
the place of work, and references such as
family and friends. Each of the practices or a
combination of these practices is more
effective than summary incarceration of
individuals who do not appear to hearings.

Interviews demonstrated that some sort
of intermediate warning would be useful in
many cases. Many individuals stated that
they had forgotten about their fines or had
forgotten one appointment. As discussed in
the results section, most individuals either
never show up to a single ability to pay
hearing after their sentence or they show up
to an average of three before missing one.
Mailed notices or phone calls would help
induce many individuals to pay.

2. Accept smaller bails from individuals

brought in on warrants

People in many cases can pay something,
but in most cases cannot pay the higher
amounts being demanded by the court.
Many individuals interviewed stated that
they offered the court several payments
worth of moncy as bail and werc refused.

Instead, they spent a week in prison and then
left without paying anything. As
demonstrated in Figure 2, people are around
three times more likely to pay smaller bails.
By accepting smaller bails the courts would
be more likely to receive some payment
immediately and avoid spending money to
incarcerate people.

3. Modify Court Cost Assessment

Court costs in Rhode Island are a fee for
services rendered by the state. They are not a
form of restitution or punitive fine, which are
legislatively and conceptually distinet from
court fines. Some costs are sct at levels that
parallel costs associated with a specific
service, for example laboratory fees are set at
a level that attempts to estimate the necessary
costs of investigative laboratory work. In
contrast, Victims” Fund fees, which are one
third of general court fines, arc meant to
compensate victims of violent crimes but are
assessed against non-violent offenders.
Roughly one haif of felonies are non-violent.
Victim fund fees should only be assessed for
violent felonies. They could be increased to
compensate for lost revenue.

4. Involve Probation and Parole Officers

in debt collection

Currently Probation and Parole officers
are not involved in the process of court debt
collection. Paying debt to the court is rarely
a condition of probation or parole in Rhode
Island. This should not be changed, because
if individuals could be violated for failure to
pay debt or appear at hearings this would
increase the numbcr of technical violations
and time spent incarcerated. However,
probation and parole officers should be
aware of an individual’s warrants and ability
to pay hearings and keep their clients
informed.

5. Make it clear to all individuals that
they should show up to court even if
they cannot pay their fines.

Several individuals had no idea that they
should come to court even if they could not
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pay, and most that did know had heard it
through rumor and not through the court.

6. Allow individuals who arrive to court
in clothing not acceptable to the court,
such as shorts, to reschedule their
ability to pay hearing immediately.

7. Provide incentives for people who miss
appointments to voluntarily come in.
Individuals expressed fear and

uncertainty about going to court voluntarily

after missing a hearing. After missing one
appeintment many grew frustrated because of
the added $125 fine and the chanee that they
would be incarcerated if they went back to
court. Courts could clearly guarantee
removing the $125 fine for people who

20
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voluntarily come to court after missing a
hearing and guarantee that they will not be
incarcerated if they have the money to make
one payment.

8. Cities in Northern Rhode Island
should have a place for people to pay
fines
People from Northern Rhode Island have

to travel considerable distances, often by bus,

just to pay fines. A number of people
interviewed miss hearings because of the
difficulty of coming in and paying fines.

Although there is no eourt in Northern Rhode

Island to accept fines, a similar state agency,

such as the police station, could accept fines.

This would make it easier and more likely for

people from Northemn Rhode Island cities,

particularly Woonsocket, to pay.
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Warrant 125 100 general revenue
25 arresting agency

Charge* Amount Recipient

Misdemeanor 93.50 60 general revenue
30 victim’s fund
3.50 arresting agency

Felony punishable by more | 273.50 180 general revenue
than one year or a fine 90 victim’s fund
more than $1,000%* 3.50 arresting agency
Felony punishable by more | 453.50 300 general revenue
than five years** 150 victim’s fund

3.50 arresting agency

* each charge is assessed a distinct court fine, although judges can restrict assessments to three charges
** this refers to the potential punishable time period made possible under the statute, not the actual prison time given

Breakdown of Court Costs
Appendix 1
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Characteristics of Court Debt Related Incarceration

Rate of
Incarceration
for Court  [Length of Average Bail/Fine
Debt Incarceration(days)Owed
Statewide 18% 3 $826
6th 24% 4 $725
Providence
Superior 9% 3 $1,910
Second 14%
Fourth 11%
Third 20%
Washington [3%
Kent 5%

Court Fine Commitment by Court
Appendix 2
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assessed seceipts uncollected S
Superior Court 2005 35.072.145.00 $2342387 001 46.18% 696002421 1372%1 $203375558| 40.10%
2004, 5,186 443.00 $2373828001 4577% 64 814 181 1667%|  $1947599.81 ] 37.55%)
2003 5,464 772.00 2583205001  47.27 %) 815631 421 14 93%) 32,065 935 58 7 .80%
2002 5,438,522.00 2534 722008 46.78% 797.899.34 1 1487%| $209690085] 38.55%
2001 4,929 298 00 248896800 1  50.49%] $819407.00§ 1B.62%) 1621 521 001 32.89%)
jtotal $26082878.001 $12333 241007 47.07%] $3993754371 1531%| 39785912631 37.43%
2005 $10073.300 60 50,233 867001 B1.74%! §1054162.65] 10.45% $785 470.35 7.80%)
2004 $3 963 .093.00 ¥6.434 88200 | 84.561% 762,299.56 7.65% §771318.44 7.74%]
2003 §9 819,537 00 8455 574001 96.11% 76313171 773% $604.891.28 8.16%)
2002 $2517,491.00 $8,451 38300 | 88 80%]| Y55 47672 £.83%! $410,649.28 4.31%)|
2001 $9.836,470.00 53,887 108.00 | 90.35%| 638,530.45 8.45% $310,830.54 3.16%,
Total $49. 215856001 34246259500 B86.28%| $3.863,603.10 7.86%| $2883.757 90 5.86%)
District+Superior 20051 5,145 445 00 1057605400 | 63.83% 7 50,165.07 1.56%]  $281922593] 1BE1%
: 2004 5,155 .541.00 10808811001 71.32%] B27,113.75 074%] $2719516251 17.94%)
2003 5 264 369.00 131038779001 7222%] 5747631 0.30% $267082687 | 17.47%
2002 4957 013.00 10296 08500 §  7352%| ,453,378.06 3.72%] 2507 549941 16.77 %)
L 200 4,766 485.00 11376 077,00 77.04%|  §1.457 937 4 2.87% 1902451541 13.09%
Total 5,308 834 00 54795806001 72.76%| 37 863,357 4. 10.44%] $1254967053] 16.80%]
District+Superior+Traffic 2005 27 983,301 .00 2035041300 74.84% 4.000,11507 | 14.28% 53042772931 10.87%,
2004 28986 115.00 22270493001 7681%]  §3310165050] 13.49% 5281446160 .71%)|
2005] 28,166 305 .00 21953, 111.00 1 7794%] $3.486915561 1238%] $2726278.44  Ba%]
20021 26,394 88200 0560730001 77.90%]  §3315,199.32 2.56%]  $2519052.08 54%
2001 27 354 491.00 21636340001 79.10%]  $3723663.93 361%] $1.934 487 07 29%
Total $136904 19400 $107 371087001 77.30%] $18446.054.98 3.28%] _$13.087 152.02 9.42%j
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provided by the Judicial Technology Center
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**% NOT AN OFFICIAL DOCUMENT *#*

Case ID:
Court: {DC) District Court Location : (6D} 6th District Court
Type: M - MISDEMEANOR

Charge# Charge Disposition / Date Sentence / Judge

SUSPENDED | Year
HIGGINS,JUDGE

PLEA OF NOLO CONTENDERE PROBATION 1 Year
1 SIMPLE ASSAULT HIGGINS,JUDGE

COURT COSTS
HIGGINS, JUDGE

Case Event Schedule

Event Date Location Judge
ABILITY TO PAY COSTS ‘ ‘ 035-JAN-2000 o 6th District Court ‘ unassigned
ABILITY TO PAY COSTS 31-MAR-2000 6th Distric;( Court unassigned ‘
Docket Entries
Description
10-NOV-1999 COMPLAINT FILED
‘I“O‘-‘I“IOV-1999 ‘ DFT APPEARS, ARRN, PLEADS NOLO
10-NOV-1999 DISPOSED/SENTENCED
06-JAN-2000 ‘ DEFT TO MAKE‘FU‘RTHI‘?,R f'f{YMENTS
O&JAN-lOOO T PET WRIT OF HAE‘!‘EAS CORPUS
3X—MAR-2000 DEFT DOES NOT APPEAR
31-MAR-2000 BENCH WARRANT ISSUED
09-MAY-2000 BENCH WARRANT WITHDRAWN

Exampte of Court Case Record. Identifying information has been removed. The commitment that occurred on May 6,2000 is
estimated to be caused by failure to appear for the March 31, 2000 Ability to Pay Hearing. This person showed up for one
ability to pay hearing, on January 6, 2000, before missing an appointment. Their sentence did not include any court fines, only
court costs.

Appendix 5
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Interview Summaries:

These are summaries of ten of the 25 interviews completed. The names have been changed to retain
anonymity. They were chosen randomly from the completed interviews and refleet the overall types of
situations encountered. All details relating to criminal history, bail, and payment schedule have been
verified with court records.

Luke Brite

“The 16" of last month, I had got out. 1 got out on a Saturday, and [ had a court date on a Monday, and
had just done six months. 1had got out, and I went to court in shorts, not knowing that | wasn’t supposed
to be going to court in shorts. The sheriff wouldn’t let me in, so | just went home and tried to reschedule
that appointment. They told me to come back before two, and I live all the way in Pawtucket, so its not an
easy thing for me to go and come back like that . 1 tried, but I didn’t make it. I made it back at like 2:30,
but they told me court was over that day for court fincs. So 1 ended up just leaving, trying to call my
lawyer, telling him that I think I have a warrant. He told me the best thing for me to do was try to take
care of it, knowing that I would probably do seven days. He said there’s no chance of me even taking
care of it. So I knew I had a warrant, you know, and I ended up just procrastinating on that warrant. One
day | was with my friend, going to another friend of mines, and the police just came right into the
apartment we were at.”

Luke was held for eight days on a $300 bail. He said he might have been able to pay it, but he was
hoping to get the $150/day rebate. The fines were for a misdemeanor assault charge.

John Gomes

Jose has been homeless on or off for the last several years. He has not been able to work since 2002, and
has SSI pending because of a chronic nerve disease, hepatitis, and diabetes. When John was arrested he
owed a total of $717 to two courts and also had a warrant for failure to appear for a restitution hearing.
The restitution stood at $450 for a 2004 forgery and counterfeiting charge. Jose’s bail was $500, and he
was held for seven days before being released. Prior to failing to appear for his court fee hearings he had
shown up three times.

“I can’t work because I got a physical condition that kecps me from working. I got SSI and SSDI
pending. 1 got peripheral neurapathy, chronic nerve disease. All the jobs I ever did were outdoors, I can’t
do that no more, or restaurant work, and I can’t do that no more because 1 got hepatitis. A lot of times
they go “you got to come back to court on sueh-and-such a date or else” and when they say that “or clse’
that means you are going to jail, no matter what, whether you come, whether you show up, or what. So I
don’t show up. Most of the money I owe is warrants, because I don’t show up.”

David Fernandes

David has never been charged with a felony in adult court, despite a long criminal record as a juvenile.

He has been without charge for four years, but has been unemployed up until recently. He regularly
would not go to court finc hearings because he did not have money to pay the fines. He has been
incarcerated for court fines four times in the last four years. He demonstrated significant paranoia about
appearing in court. He had appeared at his hearings two consecutive times prior to the most recent missed
hearing, which he missed because of a family emergency. His fines are for a simple assault misdemeanor
charge from 2002. He was held on a bail of $517.
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“My son had fell from a chair, he’il be two next month. He cracked his lip, got a few stitches. 1 had
court, but [ was like oh well, my son’s here, he’s happy ['m here with him. I held him while he got
stitches. That’s priceless to me, [ mean this court can wait, ['m a man, I don’t care a few days in.”

Jesse McCormick

Jesse owes $1231.50 in fines and court costs from a driving with a suspended license conviction from
early 2005. He states he was never aware that he still owed fines and had never gone to set up a payment
plan. He says he would have gone and made payments had he known. He offered the court $150 when
he was picked up. Jesse was held for nine days before being released.

“I have fines for driving on a suspended license, I recently moved, totally forgot about the fines, never
received anything in the mail. I had a warrant out on me for 18 months I didn’t know about. They
wanted half of what I owe, and 1 can’t come up with that kind of money. Me being in here isn’t doing
them any good, they’re not getting any money that way. I kcep up with my court dates and my fines, and [
haven’t been in any trouble.”

Bob Davis

Robert regularly appears at his court fine hearings and pays when he can, despite the fact that he is
currently homeless and unemployed. He just finished drug rchab, and at his last Ability to Pay Hearing
the judge had told him he had been doing a good job with appearing and making payments. He has SSI
pending due to his Post Traumatic Stress Disorder, hepatitis, and depression, and receives treatment from
the Veteran’s Hospital. Bob was held for four days. In 1996 Robert plead no contest to a misdemcanor
charge of “Tampering with a Motor Vehicle” and was given one year probation. He was held for four
days for $418 in fees from that charge. Robert has appeared for Ability to Pay Hearings 36 times for this
fine and been incarcerated seven times for failure to appear on this case alone.

“I didn’t have the money and 1 got scared that I was going to get locked up, so I didn’t go. I pay when 1
can, I’ve been out of work for a long time. 1’ve been homeless for the last twelve years of my life, [ get a
job here and there. Whatever I do make, I got to use it to getting something to eat or find a place to stay.
I’ve probably been paying the same fine over and over again for years because of warrants.”

Charles Rice

Charles was picked up while driving when a poliee officer ran his plates. His car was towed and he will
owe $300 to the towing company. He offered the judge $200 bail, but couldn’t pay the $600 necessary.
Charles is on SS1 for back problems. Prior to missing his hearing he had appeared and paid at the three
previous hearings. He stopped going because he couldn’t make the payments anymore. This was the first
time he had been incarcerated for court fines.

“I didn’t know I would spend seven days, it really surprised me. [ expected they’d hold me a little and
then let me give them the money. There should be some kind of warning, a letter or something. Credit
cards send you a letier.”

Steven Deasy

Steven was incarcerated for eight days. He owes $3500 to sixth district court for a combination of court
fees from charges over the last several years——mostly driving with a suspended license charges. He had
appeared and paid twice prior to the incarceration. He has been incarcerated several times for failure to
appear at court fine hearings in the past several years. He would have paid several hundred dollars to stay
out of prison.
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Terrence Peterson

Terrence owed sixth district court $1300 from a 2004 misdemecanor conviction of marijuana possession;
he spent eight days in jail. He had appeared at his last five Ability to Pay Hearings and estimated that he
had paid the courts over $2,500 over the last four years. Terrence had just been placed in a new job by a
temporary employment agency and he expected to lose the job because of his incarceration. He stated he
had been paying regularly and then forgot about his payments after being briefly incarcerated—he
recently served three weeks for felony assault from a Superior Court case, and his Ability to Pay hearing
was several weeks after he was released.

Lawrence Imbriglio

Several weeks before being incarcerated for court fines Lawrence was picked up for having an open
container in the parking lot of a county fair. He was released and given a summons. Lawrence appeared
in court for the summons and was given a $500 bail and sent to Providence because of outstanding failure
to appear warrant. His fincs arc from a 2006 Driving with a Suspended License charge. He stated he had
never gone to make a payment plan because he had no money, so he felt it was pointless. Lawrence had
never been incarcerated before this incident. When I arrived, Lawrence had very little understanding of
what was going on. He stated, “Why arc they holding me here? I don’t have any money. If I had money,
I wouldn’t be here.”

Lawrence is homeless, unemployed, and has been diagnosed as a schizophrenic by the Northern Rhode
Isiand Mental Health Center. He was incareerated for fifteen days.

Rhonda Harris

Rhonda was put on probation recently for a misdemeanor assault charge. She had been secing her
probation officer regularly. She had never been aware of her ability to pay hearing and her probation
officer never informed her of the warrant put out for her arrest. At five in the morning police broke into
her bedroom looking for her neighbor. They ran her name and brought her to prison where she spent
eight days in prison on a bail of $243.50. Rhonda had never been incarcerated for court fines before and
had been without charges since 2003 when she was convicted of possession of marijuana. She works full
time and expected she would lose her job. Rhonda has been diagnosed with bipolar disorder.

Stanley Brown

Stanley was pulled over for having old license plates on his car. He spent eight days in prison on a bail of
$1100. He owed fines from a DUI charge from 2003. His only other charge in the last nine years was a
misdemecanor assault charge in 2001. Stanley is 59 years old and on SSI for depression and post-
traumatic stress syndrome. He receives treatment from the Veteran’s Hospital. Prior to missing his
hearing, Stanley has appeared to pay seven times for these fees and been incarcerated four times for
failure to appear for these fincs. He has only ever been incarcerated for court fines and almost half of his
remaining fee is for warrants. Stanley lives in Woonsocket and has to wake up at six in the moming and
walk two miles in order to catch the bus to arrive in Providence by nine for hearings. He stated, “If there
was a court in Woonsocket I could go to and it was only 30/month, I would pay it.”

27 Family Life Center 2008

12:34 Mar 08, 2011 Jkt 064378 PO 00000 Frm 00072 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\64378.TXT SJUD1 PsN: CMORC

64378.046



VerDate Nov 24 2008

69

Freeing the Exonerated: Baék-E
Probation Reform

Only two states have probation systems as broken as that of Rhode Island. Although the US
justice system emphasizes the importance of a fair trial and the presumption of innocence,
current Rhode Island law does not provide these basic rights to people on probation. As a
result, innocent people are imprisoned. When a person on probation is charged with a new
crime, they can be sent to prison for violating probation. Even if they are not found guilty
of the new charge, they remain in prison for long periods of time for the violation.

The primary source of this unjust process is the probation violation hearing. When someone on
probation is accused of a new crime, the allegations are often addréssed in a violation hearing,
where the burden of proof is significantly lower than in a standard criminat trial. With 1 in 30
aduits on probation in the state, a large portion of the allegations of new criminal conduct in
Rhode Island are disposed of through these proceedings. As a resuit, this back-end sentencing
takes on a central role in the quality of Rhode Island justice. In fact, 1 in 15 sentences to prison
in Rhode istand rely on back-end sentencing, and these sentences have especiaily great impact
on the due process provided to people of color in Rhode Island. However, only two other states
(Alabama and South Dakota) provide so few rights to probationers charged with new crimes. All
other states use higher standards of proof at violation hearings, making it far less likely innocent
people will be sent to prison.

House Bill 5404/ Senate Bill 86, - - -
sponsored by Senator Perry and o oo Fopuston
Representative Segal, aimost Providence Males Aged 1862,
unanimously passed the General September 2003
Assembly in 2008, but were vetoed. The
bill would end the prison sentence of an
individual incarcerated for a probation
violation if the new charge is later
dismissed or the individual is found not
guilty. This is already iaw for certain
types of probation in RI, but the bill would
extend the right to ali types of probation.

What is Probation?

Probation is a form of community supervision
that is part of a sentence in addition to or
instead of prison time. The intent of probation
is rehabilitation and supervision.

There are 28,000 people in Rhode
Island on probation, which means that 1 in 30
adults is on probation.' This is the fifth
highest rate in the nation, and 40% higher
than the national average.” in many
neighborhoods in the state, more than one in

i Less Than 5%
5% t0 10%
10% to 15%
Greater Than 15%

A 038 63 ugames
e

' 2008 Population Report, RI Department of Corrections, US Census 2007 Data.
E Sentencing and Corrections Profile: Rhode island, 2007. Pew Charitable Trust.
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1 in 4 adult men is on probation.

in part, this large proportion is due to Rhode Island’s very long probation sentences. Sentences are an
average of 5 years, about double the national average. Probation violations result in 41% of all
sentences to prison in the state.” This means that since 2004 approximately 10,000 prison sentences
have resuited from the probation violation process. :

Due Process

Violation Proceedings and Back-End Sentencing

In the vast majority of cases in which peopie on probation are accused of new crimes, the charge is
disposed of through a plea agreement. Otherwise, the defendant will receive a viotation hearing. At the
hearing, the state must prove that the defendant failed to keep the peace and be of good behavior
through the alieged criminal or non-criminal conduct. The allegations must be proven to the reasonable
satisfaction of the hearing justice. Often in these cases, if a defendant’s probation is revoked at hearing,

the criminal charges are dismissed. In other cases, e00 ;
defendants experience substantial pressure to plea 68% of the back-end sentences

because they are toid that even an acquittal at trial will were the resuit of nonviolent or

likely not result in their relgase. ) ) property crime accusations. In
Back-end sentencing relies on the revocation soe e e s
procedure instead of trial to prove probation violations. | addition, most of the individuals
The Family Life Center has identified 1,436 cases sentenced did not have criminal
since 2004 which used back-end sentencing and histories for the more serious
resuited in prison sentences (out of 21,227 total : 0, .
sentences t% prison~—-approxi(mate)y 1in 15). inafi crlmes-—-76.A, _had no h',Story of
these cases, probation was revoked for a new criminat | f€lony convictions for crimes of
charge and the new criminal charge was dismissed or | violence and 85% had no history of
in a small number the defendant was acquitted. This drug dealing convictions.”
does not count the larger number of cases in which the

defendant pleas to the new criminal charge.

The vast majority of these cases invoived people charged with crimes that were not crimes of
violence. 68% of the back-end sentences were the result of nonviolent or property crime accusations. In
addition, most of the individuals sentenced did not have criminal histories for the more serious crimes—
76% had no history of felony convictions for crimes of violence and 85% had no history of drug dealing
convictions. Only .2% (33 cases out of 1,436) of the back-end sentences involved people with any
history of sex-related convictions.

Due Process at Violation Hearings

The US Supreme Court has set minimal due process requirements for these violation hearings, however
it has been up to each state to interpret and implement these standards. The US Supreme Court
established that while a probation violation hearing need not fulfill all the due process standards applied
10 a criminal trial, a probationer’s conditional liberty “includes many of the core values of unqualified
liberty,” and its termination inflicts a ‘grievous loss’ on the probationer.* In addition, a probationer can no
longer be denied due process on the grounds that probation is “an act of grace.”

State-by-State Comparison

Each state deals with probation and parole violations differently as a resuit of differences in case
precedent, state statute, judicial discretion, and prosecutorial protocol. The clearest difference is in the
standards of proof used at violation hearings. Only Rhode Island, Alabama, and South Dakota used the

3y
ibid.

* US Supreme Court, Gagnon v Scarpelli 411 U.S. 778 (1973}

*us Supreme Court, Mormissey v Brewer 408 U.S. 471, 92 S.Ct. 2593 (1972)
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standard “reasonably satisfied,” the lowest standard possible. In Rhode Isiand, this standard is similar to
probable cause, which is the amount of evidence needed to search a vehicle or make an arrest.®

In addition, there are many other important differences in how states conduct probation violations.
The most important difference is how often the violation is prosecuted before the trial. In Rhode Istand,

the violation hearing almost always State Standard of Proof | Violation first
occurs first. in most other states this is
not the case. For example, in Rhode Island Re§sonably Always
Massachusetts, the order is determined Satisfied
on a case-by-case basis. A chart for 13 Massachusetts | Preponderance Sometimes, often
states is included at the end of the dismiss violation if
report. N

P Colorado stands out as state with acquitted
a very equitable probation revocation Colorado Beyond a Rarely
process. According to state statute, ata reasonable doubt
violation hearing the state must prove for criminal charges
that the defendant committed any

criminal conduct beyond a reasonable
doubt, though only a preponderance of
evidence is required for non-criminal allegations. In practice, in almost ait probation and parole cases the
trial occurs before the violation hearing. Defense attorneys and prosecutors both describe this system as
fair, sta?ting that public safety is best served when the facts of the criminat allegation are first determined
at trial.

Comparison of the violation revocation process in 3 states

Back-end Sentencing is Racially Biased

Back-end sentencing has a particularly large impact on the due process provided to people of color in
Rhode Island. Of the 1,436 back-end sentences to prison since 2004, one half involved defendants of
color. in general, people of color are disproportionately charged with crimes and sent to prison, meaning
that any erosion of due process protection will affect them more significantly. The use of back-end
sentencing mirrors this trend. African-American defendants sentenced using back-end sentences are 8
times more common than similar white defendants.® However, this is exacerbated by the fact that back-
end sentencing was more fikely to be chosen as the method of disposing of charges for defendants of
color than white defendants. African-American defendants were 18% more likely to be convicted using
back-end sentencing than reguiar sentencing in relation to white defendants.

Sentencing

Probation is not necessarily an aiternative to incarceration. In many cases it is an additional sentence.
In almost all cases in Rhode Island, when an individual is sentenced to prison they also receive a lengthy
suspended sentence with probation. While Rhode island does have a relatively low incarceration rate
nationally in relation to its high probation rate, these two are not mutually exclusive. Rhode Island’s
probation rate is the second highest in New England, after Massachusetts, but it also has the second
highest rate of incarceration, after Connecticut.” This is despite having a lower rate of violent crime than
both Connecticut and Massachusetts.”® In addition, Rhode Island’s incarceration rate has increased
faster in the last seven years than any state in New England aside from Maine.

5 Ri Supreme Court, Broccofi v Kindelan 85 A.2d 67, one of the earliest cases in which the R! standard is cited, uses the phrase
“that the facts before gave reasonable and probabie cause” to describe the R} standard.

7 Personal correspondence, Ryan Esplin, Grand Junction Public Defender; Jeremy Savage, Grand Junction Deputy District
Attomey; Todd Hildebrandt, Grand Junction District Attorney.

* This is in relation to the percentage of the Rhode Istand population that is African-American (6.9%) versus Caucasian (79%).

? Bureau of Justice Statistics, Prisort Inmates at Mid-year 2008, March 2009.

' FBI Uniform Crime Report, 2007
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Wrongful Imprisonment Cases

The 1,436 back-end sentencing cases mentioned include many cases in which the defendant
was guilty and the evidence existed to obtain a conviction. However, the process vastly
increases the chances of convicting innocent people. Some of these individuals are actually
acquitted of the charges for which their probation is revoked. Others never receive trials but
have been exonerated in other ways. These are three examples in which innocent people were
sent to prison as a resuit of back-end sentencing.

Jodi Johnson  Found Not Guilty- :

After two years on probation without any violations, in 2001 Mr. Johnson was arrested for
alleged robbery. As a result of this arrest, he was sentenced to nine years in the ACI for
violation of probation. Almost two years later, a jury found him not guilty and concluded he was
not the man at the scene of the crime. Despite being found innocent, he remained incarcerated
for the probation violation.

Phillip Jackson Charge Dismissed-

On August 21, 2006, Phillip Jackson was charged with hitting a neighbor during an argument.
Jackson was on probation for a possession of a firearms charge that carried a 10 year
suspended sentence. He was found to be a violator and given 7 years in prison, even though
there were three witnesses who stated that he was innocent. The simple assault charge was
dismissed two months later. Despite the fact that the charges were dismissed, he remained
incarcerated for the probation violation.

John Prince Lost Violation Hearing, Maintains Innocence-

John Prince was on probation when he was accused of breaking and entering and engaging in a
high-speed chase. He was sentenced to four years in prison after losing his violation hearing.
The only problem is, John was in class at the time. His students and teachers all sent letters
saying that John was with them, and that the wrong man was accused. However, John never
received a trial and was sentenced to four years in prison after a hearing in which a judge was
reasonably satisfied John had committed the crime. After being sentenced to prison as a
probation violator, John ending up pleaing no contest to the charge itself. Years later, the guiity
man identified himself to John.
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Probation Revocation Procedures in 13 States

Jurisdiction Standard of Proof Violation before Trial Sources
Criminal Defense Lawyer's
Often, but if acquitted at triat generally |Association; Gibson v. State, 616 A.2d
IAlabama Reasonably Satisfied released . 877 (1992)
IMike Kimerer, attorney at law. State v
Arizona Preponderance Rarely Gerlaugh, 134 Ariz. 164
iSan Francisco and Los Angeles Public
Defenders Offices; People v
California Preponderance Someti often held at same time _IRogriguez, supr, 51 Cal.3d att 447
iColo. Rev. Stat. Annot. § 16-11-
Reasonable doubt if a new 206(3); Grand Junction Office of the
Colorado criminal charge is involved [Rarely Public Defend
Office of the Public Defender; State v
Connecticut Preponderance Often, sometimes at same time Davis 228 Conn. 285, 841 A.2d 370
(Often, but if acquitted at trial generally
{llinois Preponderance released People v Grayson 58 111 2d570
Maine Assoc. of Criminal Defense
Maine Preponderance Often Lawyers; State v LaCasce
Rarely, though often stilf violated on
Maryland Preponderance iower standard even after acquittal (Office of the Public Defender
Public Defender; Stapleford v Perrin,
New HampshirelPreponderance Depends 122 N.H. 1083, 1089, 453 A.2d 1304
iAlan Rosenthal, Center for Community
[Alternatives; People v Hemphill, 120
New York Preponderance Depends iApp. Div 2d 767
State v Begins, 147 Vit. 295, 297, 514
Vermont Preponderance Depends A.2d 719
IOffice of Framingham Public
S i , often dismiss violation if  [Defender; Connoliet v Holmgren 421
A husetts Preponderance lacquitted Mass 224
{Office of the Public Defender; State
iv. Znosko 755 A.2d 832, 834 (R.L.
Rhode island bly i i Always 2000)

This chart describes state-by-state law and protocol in regard to violation proceedings. The second
cotumn refers to the standard of proof used at violation hearings. The third column describes how the
state deals with new criminai charges in regard to violation hearings—is the violation disposed of first or
is the new criminal charge heard first. While many states may dispose of the violation first before dealing
with the criminai charge, the decision if often made on a case-by-case basis and in certain cases the
violation is held untit after the trial or the same time as the trial. “Rarely” mean that the trial comes first;
“Always” means the violation comes first, and “Often” means that in most cases the violation comes first
but there are significant exceptions. This information is based on state statute, case law, and
conversations with attorneys in each state.
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POLITICAL

PUNISHMENT

The Consequences of Felon Disenfranchisement
for Rhode Island Communities

The 2000 Presidential election in
Florida, won by a mere 537 votes, was
one of the most hotly contested elections
in the history of the United States,!
With its recounts, court challenges, and
voter purges, the Florida tally raised a host
of votingrights issues. It also drew attention
to the only legal means of denying the vote
to U.S. citizens: fefon disenfranchisement
laws,

Felon disenfranchisement is the legal
restriction of voting rights due to a past or
current felony conviction, and it prevents
approximately 4.7 million US citizens from
voting nationwide.” As national elections
come down to the vates of a few city blocks,
policymakers are increasingly concerned
with the implications of felon
disenfranchisement for both election
outcomes and political equity.

Most media and scholarly scrutiny has
focused on Southern states, states that
permanently disenfranchise, and swing states
for the 2004 presidential election. But
Rhode Island is home to some of the most
restrictive disenfranchisement laws in the
country. Rhode Island is the only state in
New England that restricts voting rights
not only while an individual is incarcerated
for a felony conviction but for the entire
duration of the sentence, including time
served in the community under parole and
probation supervision.®

As a result, many Rhode Islanders are
denied tbe right to vote, and the numbers
of disenfranchised are only increasing. The
state’s prison population has grown by 625
percent over the last 30 years.* Rhode
Istand’s prison expansion is largely
attributable to the war on drugs and tougher
sentencing. In fact, 40 percent of Rhode
Istand’s prison population is sentenced for
nonviolent or drug offenses.® As a result,
disenfranchisment is not a rare punishment,
nor is it one reserved for Rhode Island’s
worst offenders. Rather, disenfranchisement
affects a substantial portion of the state's
population in every community.

KEY FINDINGS

* Rhode Island disenfranchises a
greater share of its residents than
any other state in New England

* More than 15,500 Rhode Islanders
cannot vote due to a felony
conviction

¢ 1in 5 black men is barred from
voting statewide

* 1 in 11 Hispanic men is barred
from voting statewide

* The rate of disenfranchisement in
urban areas is 3.5 times the rate
for the rest of the state

* More than 10 percent of South
Providence residents are
disenfranchised

» 86 percent of those disenfranchised

are not currently in prison

Furthermore, Rhode Island’s urban residents,
and the state’s black and Latino
communities, make up a disproportionate
share of those deprived of their voting
rights, reducing their political power
statewide.

Whether in prison or under supervision,
Rhode Islanders who have been convicted
of a felony are shut out of the political
process, to the detriment of themselves and
their communities. In neighborhoods and
among racial groups disproportionately
involved with the criminal justice system,
felon disenfranchisement deprives them of
an effective political voice.

This report answers the question: What
1s the impact of Rhode [sland’s felony
disenfranchisement law on the size and
nature of Rhode [sland’s eligible voting
population?
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2 POLITICAL PUNISHMENT: The Consequences of Felon Disenfranchisement

This report estimates the proportion of adult Rhode Istanders

prevented from voting due to a felony conviction. Qur analysis Felo n Disenfranchisement

1s unique in that it moves beyond a broad state-wide analysis Law in Rhode island

and compares the impact of felon disenfranchisement across

Rhode Island’s cities and towns, and even across neighborhoods According to Article II, Section 1 of the

in Providence. This level of analysis is critical to understanding .. ..
the dilution of communities” political voices at all levels of Rhode Island State Constitution, all citizens
government. Central to our analysis is the racial impact of convicted of a felony lose the right to vote

this law. This report illustrates how race, gende’r, and geography for the entire duration of their sentence.
together can have a profound affect on one’s political o
opportunities, They may not vote while incarcerated or
Our results demonstrate that Rhode Island’s felon while living in the community on parole or
disenfranchisement law is not an irrelevant relic of the past. bation. Th al Tuded fi
Felon disenfranchisement is a powerful feature of Rhode pro .atxon. ‘ey are also excluy .c rom A
Island’s political system, and one that has lasting consequences serving on a jury for the duration of their
for political representation and racial equality. sentence.

Statewide Impact

Felon disenfranchisement is not a new practice for the state . K
of Rhode Island. Felon disenfranchisement laws date back to TABLE 1: Statewide Population

the very first state constitution, drafted in 1842.¢ In the state Disenfranchised: Number and Percent
consututxon, convicted felons are also barred from serving Nuaﬂ]}gr of ineli%b!e vp?ers. Percentage of given population,
on a jury over 18 years oid, unable to vote.
A felony conviction indicates a term of sentence greater
than one year or a fine exceeding $1,000, and a misdemeanor NUMBER PERCENT (%)
conviction is reserved for those sentenced to less than 1 year
or those fined less than $1,000.% Felonies may range from Total 15,758 1.96
writing a bad check to murder. Nearly all sentences include Male 13,405 3.54
a lengthy term of probation. Rhode Island has the second
highest percentage of people on probation (3.1 percent) in Female 2,352 -55
the nation.” Most Rhode Islanders in prison or under
community supervision have been corlljvmted of felonies. Black 3,494 12.07
An estimated 15,500 Rhode Islanders are unable to vote Male 3,003 20.45
duetoa fclony conviction, representing nearly 2 percent of
the state’s voting-age populatlgn (see Table 1). Eighty-six Femole 49 344
percent of those disenfranchised are not currently in prison. White 8,634 1.27
While 2,188 disenfranchised men and women are incarcerated, Male 7319 230
13,569 of them are out of prison and living in our communities. ' :
Femaole 1,315 36
86% of those disenfranchised Hispanie 2877 >12
. . Male 2,530 9.30
are not Currently mn prison
Female 347 1.20
The male disenfranchised population is more than six times Asian 156 -93
the size of the female disenfranchised population. Male 142 174
Rhode Istand’s black and Latino communities are
disproportionately disenfranchised. The rate of Female 14 A6
disenfranchisement for black voters is over six times the American indian 59 2.16
statewide rate. The rate of disenfranchisement for the adult Mal 48 3.79
Hispanic population is 2.5 times the statewide average. € :
Even more striking, 20 percent of adult black men are Female 11 75

disenfranchised, as are 9 percent of adult Hispanic men. In
comparison, the rate of disenfranchisement for white males
is 2 percent {see Table 1).

Source: See Technical Notes on Page 10
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FIGURE 1: Disenfranchisment Across Rhode Island

Percentage of town residents, over 18 yeors old, unable to vote.
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Source: See Technical Notes on Page 10

INTERPRETING TH1S REPORT

Research on correctional populations are accompanied by a number of
caveats with regard to interpreting and generalizing findings, and this study is
no different. The purpose of this report, Political Punishment, is to document
the tmpact of Rhode Istand’s felon disenfranchisement faws by conducting the
closest estimation possible given the data available.

While the state bans felons serving sentences either in prison or under
supervision, there is no completely accurate database of existing felons. The two
data files anatyzed for this report contained data on people indicted for felonies
in prison, and on probation or parole. The degree of error introduced by the
use of felony indictments rather than felony convictions results in a small degree
of overestimation. However, other aspects of the analysis significantly underestimate
the impact, resulting in an overall conservative estimate.

For a complete discussion of the methodology and its implications for the
analysis, see page 10 of this report.

Neorly 60 percent of the
disenfranchised population cames
from just five cities: Central Falls,
Pawtucket, Providence, Newport,
and Woonsocket.

Close to BO percent of the
disenfranchised population is fram
Rhade island’s 10 most urban
areas,

The impact of felon disenfranchisement
varies dramatically across Rhode Island’s cities
and towns, But, Rhode Island’s urban areas
are disproportionately disenfranchised. 58
percent of the state’s disenfranchised population
comes from only five cities: Central Falls,
Pawtucket, Providence, Newport, and
Woonsocket. Nearly 4 out of every 5
disenfranchised residents come from just 10
municipalities.

Over 4 percent of Providence’s adult
population cannot vote as a result of felon
disenfranchisement. The second most
disenfranchised city is Central Falls, where 3.9
percent of the adult population cannot vote.
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a POLITICAL PUNISHMENT: The Consequences of Felon Disenfranchisement

Urban Impact

Table 2 provides a more complete picture of the impact in
Rhode Island’s urban areas by demonstrating the rate of
disenfranchisement for each racial group, by gender, for the
state’s eight most urban municipalities.

While the rates of disenfranchisement are greater in urban
areas, regardless of race, those for the black community are
disproportionately high. In every city and town, black residents
are disenfranchised at least 4 times as often as white ones. In
both Providence and Newport more than 1 in 4 black men
cannot vote.

Hispanics also have higher rates of disenfranchisement
than urban residents as a whole. In Woonsocket, home to the
most disenfranchised Hispanic population, more than one

In both Providence and

Newport, more than 1 in 4 out of every seven Hispanic men cannot vote.
black White residents are disenfranchised less, on average, than
ack men cannot vote. black and Hispanic residents. The most disenfranchised white

population is found in Central Falls, where just over 3 percent
of the adult population cannot vote,
In Woonsocket, West In Newport, we find the greatest racial disparity in

. . disenfranchisement rates for white men versus black men in
Warwick, East Providence, the state. Newport’s rate of disenfranchisement for black men

and Pawtucket, more than is 11 times that of white men.
. . . Across Rhode Island’s urban areas, an alarming proportion
1 in 10 Hispanic men of the state’s black and Hispanic residents are barred from

the polls. In denying voting rights to so many black and
Hispanic residents, felon disenfranchisement substantially
reduces the political pawer of entire communities, in both
local and starewide clections. Equal opportunity in political
representation is impossible without equal representation at

cannot vote.

the polls.
TABLE 2: Disenfranchisement in Urban Rhode Island: Race and Gender
Percentage of given papulation, aver 18 years old, unable ta vote in each town. {e.g. 5.5% of white mules in Centeol Falls are disenfranchised }
JOTAL WHITE BLACK HISPANIC
TOTAL MALE | FEMALE | TOTAL MALE FEMALE | TOTAL MALE | FEMALE | TOTAL MALE FEMALE
X, 2 b % % 2 % % X % X

Urban Core
Centrat Falls 39 6.9 1.1 31 55 12 13.8 20.8 32 4.1 7.4 7
Pawtucket 31 56 9 22 4.0 .6 10.5 17.5 28 6.5 1.8 16
Providence 43 77 13 21 3.7 7 14.5 26.3 43 53 9.6 13
Newpaort 23 4.1 .6 1.4 2.4 4 14.8 26.5 3.2 29 51 5
Woonsocket 29 52 9 21 3.8 7 12.5 199 38 7.9 159 16
Urban Ring
Cranston 1.3 24 4 12 2.2 3 7.0 103 3.0 23 4.0 9
East Providence 1.3 2.6 3 11 2.0 3 6.6 131 10 53 123 3
North Pravidence 15 2.8 .5 14 2.5 4 58 9.4 2.3 2.8 5.8 .2
Warwick 13 24 3 12 2.3 3 5.1 8.0 1.8 31 53 11
West Warwick 20 1.2 27 1.8 33 5 18.3 15.0 33 15.6 141 1.6
Source: See Technical Notes on Page 10
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Providence may be Rhode Island’s economic, cultural, and
political hub, but it is also marked by profound economic
inequality.® The median family income in the College Hill
neighborhood is $120,783 per year, whereas the median family
income in Olneyville is less than $20,000."! 24 percent of
Providence families live in poverty.!? Providence is the most
incarcerated city in the state. While Providence residents make
up only 17 percent of the state’s population, 38 percent of
the prison population is from Providence.

Opver 5,000 Providence residents are unable to vote as a
result of a felony conviction. 85 percent of those disenfranchised
are out of prison, living in the city.

While Providence 1s the most disenfranchised city in the
state, there is considerable variation in the distribution of that
population. In some neighborhoods, felon disenfranchisement
restricts voting rights for less than one percent of the population,
while in others, more than one in ten residents is restricted.

Impact on Providence

More than half of the disenfranchised population lives in
just seven neighborhoods. Upper and Lower South Providence,
the most disenfranchised neighborhoods in the city, lose more
than 10 percent of their voting population. By way of
comparison, the neighborhaods of Blackstone, College Hill,
and Wayland lose less than one percent of their voting
population. ‘The rate of disenfranchisement in Upper South
Providence is over 35 times the rate in Blackstone.

This analysis demonstrates that felon disenfranchisement
does not only punish the felon, but the entire neighborhood.
In statewide and citywide elections, the neighborhoods of
Upper and Lower South Providence cannot represent their
interests in the way East Side neighborhoods can, because so
many of their residents are barred from casting a vote. If crime
affects entire communities, so too does the loss of voting
rights for large numbers of residents. It's not only felons who
suffer a loss of political voice, but their neighbors as well.

@ s Less than 2%
BEE 2% to 5%
B 5% to10%
B Greater than 10%

05 0 05 1 15 Mies

Source: See Technical Notes on Page 10

FIGURE 2: Disenfranchisement in Providence
Percentage of residents, over 18 years old, unable to vote in each neighborhood. Providence: by Gender

TABLE 3: Disenfranchised in
Number of inefigible vaters of each gender per
neighborhood. Percentage of given population, over
18 years old, unable to vote.
MALE FEMALE

# % # %
Blackstone 16 .6 3 a
Charles 147 6.3 35114
College Hilt 23 K3 2 -
Downtown 59 | 48 10 .8
Eimhurst 121 2.8 31 .
Eimwood 419 | 12.5 79119
Federal Hill 205 6.8 421 1.4
Fox Paint 56 2.7 6 3
Hartford 132 72} 201 9
Hope 25 19 5 3
Lower South Prov. 300 | 19.0 77139
Manton 78 8.6 164 1.6
Mount Hope 137 8.0 26} 11
Mount Pleasant 174 | 49 31 7
Olneyville 245 | 119 501 23
Reservoir 57 6.5 5114
Silver Loke 296 | 851 83| 21
Smith Hill 202 | M4 | 36/ 18
South Elmwood 61 8.5 7 .8
Upper South Prov. 317 {198 | 62 35
Valley 122 82} 25| 18
Wanskuck 273 791 53 13
Washington Park 213 | 86 3t} 12
Wayland 1 .8 - -
West End 624 1 130 | 112} 21
Source: See Technical Notes on Page 10
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FIGURE 3: Black Men R 1 I I
Disenfranchised in Providence acia mPGCt
Percentage of black male population, over 18 years old, uncble to
vote in each census tract.
Providence is one of the most diverse cities m the state.
While Providence claims 17 percent of the state’s population,
it is home to 50 percent of the state’s nonwhite population.?
12.7 percent of Providence residents are black or African
American, compared to 5 percent for the state as a whole.
’ ‘ . 30 percent of its residents are Hispanic, compared to 8.6
Mo » . ¢ percent statewide. Furthermore, the Hispanic population
BRNE Flneit ! - in Providence has doubled in the last ten years.

- Black men are the most disenfranchised group in the
city. Rates of disenfranchisement for adult black men
exceed the state average in more than half of all Providence
neighborhoods. More than 40 percent of black men
cannot vote in some parts of South Providence, the West

Providence
Citywide:
26.3%

. Eloursy

heiEm U&Fxﬁ{ 3 End, Silver Lake and Olneyville.
- Hispanic men have the second highest rate of
Lovint sonn disenfranchisement. Nearly 1 in 10 Hispanic men in
\Rrovidenca ¥ Providence have lost their voting rights. More than 15
@ i ‘ percent cannot vote in parts of the West End.

Table 4 indicates that men ages 18-35 are the most
disenfranchised population in the statc. Residents of the
Southside of Providence are the most disenfranchised,
where 2 out of every 5 black men, ages 18-34, cannot vote.
The rates of disenfranchisement for Asian and white men
on the Southside is more than four times their rates

20% - 3%
s Greater tan 0%

¢ a5 1

Source: See Technical Notes on Page 10

statewide.
FIGURE 4: Hispanic Men T‘.\BLE 4: .
Disenfranchised in Providence Disenfranchised Men: 18-34 years old
Percentage of Hispanic male population, over 18 years ald, unable Percentoge of given male population, ages 1834,
ta vote in eoch census tract, unable to vate.
Providence Rt Providence | Southside*
Citywide: % % i
9.6% Total 5.0 8.0 15.7
White 3.3 33 10.4
Black 248 321 40.0
Hispanic 10.0 104 109
Asian 23 2.8 71
AIAN** 4.5 2.9 8.6
*" Southside refers to four Providence neighborhoods: West End, Elnraood,
Upper South Providence, and Lowes South Providence.
** ATAN is a US. Census category abbreviation for American Indian ot
Alaskan Native.
Source: See Technical Notes on Page 10

< Lessthan 5%
@ =0 5% - 10%
" 10% - 20%
= 10% - 0%
® Greater than 30%

5 Miles

Source: See Technical Notcs on Page 10
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Providence has a smaller white population {45.8%) than the
rest of the state (81%). Although the Asian and Asian American
population in Providence is small (5.9%) it amounts to 44
percent of the Astan population statewide, Less than 1 percent
of Providence residents are American Indian or Alaskan
Natives.!

White men are less disenfranchised than black or Hispanic
men in evety neighborhood in Providence. In the most
disenfranchised neighborhoods, on the Southside, 8 percent
to 28 percent of white men cannot vote.

Asian men are the least disenfranchised (2.2%) group in
the city, but are disproportionately concentrated in certain
neighborhoods. While in most of the city less than 5% are
disenfranchised, in parts of two neighborhoods {Lower South
Providence and the West End) more than 14 percent of Asian
men cannot vote,

There is substantial variation in the disenfranchisernent
of American Indian and Alaskan Native men. In most of the
city, no American Indian or Alaskan Native men are
disenfranchised, reflecting the small size of their populations.
Where present, though, American Indian and Alaskan Native
men have some of the highest rates of disenfranchisement in
the city. In parts of Smith Hill and the West End, 20 to 30
percent of American Indian or Alaskan Native men are
disenfranchised.

FIGURE 5: White Men
Disenfranchised in Providence
Percentage of white male population, over 18 years old,
unable to vote in each census tract.

Providence
Citywide:
3.7%

: Less than 5%
% 5% - 10%

= 10% - 20%
R 200 - 30%

=R Greater than 30%

1 15 Miks

Source: See Technical Notes on Page 10
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Conclusion: Political Consequences of
Felon Disenfranchisement

In this report, we examine the impact of Rhode Island’s felony disenfranchisement
law on the size and nature of eligible voting populations across the state. Our
study finds that urban areas lose the largest share of their voting population under
the law. Providence loses more of its voters than any other town. Furthermore,
within the city of Providence, we found enormous disparity in the rates of
disenfranchisement across neighborhoods, with some neighborhoods losing the
votes of more than 10 percent of their residents.

Felon The racial impact of felon disenfranchisement is troubling. A full 12 percent
of African-Americans are disqualified from voting. More than 20 percent of black
disenﬁ‘anchisement men cannot vote, 1 out of 5 statewide. 5 percent of Rhode Island’s Hispanic
population cannot vote, and over 9 percent of Hispanic men. At the municipal
: T level, rates of disenfranchisement for black and Hispanic residents are even higher.
dramattcally dlmznlshes the Up to 25 percent of black men are disenfranchised in some cities, and, in others,
.. N 18 percent of Hispanic men cannot vote. In some neighborhoods in Providence,
polztlcalpower OfCltles and  over 40 percent of the young black male population is barred from the political
process.
neighborhoods_ Comparisons by race, gender, and region show that felon disenfranchisement
is more than a personal punishment for the offender. Felon disenfranchisement
. dramatically diminishes the political power of cities and neighborhoods. In statewide
With this loss Qfelectoral and citywide elections, confmumuefwnh high mcarceran%)n rates lose a
. disproportionate share of their voting population, and with it, electoral clout. With
power, the nelghbors Of this loss of electoral power, the neighbors of felons are consequently subjected to
some of the same punishments as felons themselves.
felons are subjected fo some Felon disenfranchisement has significant consequences for racial equality in
political representation in Rhode Island. Community advocates have long fought
to redraw district boundaries to ensure majority status for a particular racial group.
Racial disparities in felony disenfranchisement, and the dilution of political power
in Rhode Island’s communities of color, reverse this important effort and undermine
fe[ons themselves. the fairness of our political system.

Felon disenfranchisement does nothing to improve public safety in Rhode
Island. Restricting voting rights does not prevent felons from committing crimes.
It does not provide compensatlon to victims, nor does it rebabilitate the person
convicted of a felony.%

Expanding the franchise for people on probation or parole may actually increase
public safety. 99 percent of those who enter Rhode Island prisons will eventually
be released. Encouraging felons to engage in society, through their behavior, but
also through political expression, may in fact help them commit to a positive life.
Participation in the electoral process may help people with felony records develop
a sense of social responsibility, community, and civic engagement.” Reenfranchisement
could be a vital step in the reentry process.

Most Americans support extending voting rights to ex-felons. A recent survey
found that 80 percent of respondents believe that ex-felons who have served their
entire sentence, regardless of type of offense or length of sentence, should have
the right to vote, Additionally, 64 percent maintain that people on probation and
living in their communities should have the right to vote.’

Many states have recently reconsidered and revised their felony disenfranchisement
laws. The states of Nevada, Pennsylvania, Delaware, New Hampshire, Wyoming,
Alabama, Texas, Virginia, New Mexico, and Marylmd have already enacted legislation
to expand the voting rights of formerly incarcerated individuals. In 2001, Connecticut’s
legislature voted to remove the ban for probationers, leaving Rhode Island as the
only New England state with such restrictive practices."

Rhode Island has received national attention on the issue of prisoner reentry,
rchabilitation, and public safety. In order to maintain a reputation for national
excellence, Rhode Istand must revisit the issue of felon disenfranchisement.

of the same punishments as
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Note on Race Definitions

Definitions of race vary from study to study. This
study requires a comparison between two data
sources: the 2000 United States Census and the
Rhode Island Department of Corrections (RIDOC)
INFACTS data system. Population totals reflect
the 2000 United States Census definitions of race.
Data used to estimate disenfranchisement totals
reflect racial definitions used by RIDOC. Estimating
the proportion of a given racial population
disenfranchised thus required a comparison of
incongruous definitions of race.

When the study refers to white individuals, 2000
Census estimates refer to all individuals who
reported an ethnicity of non-Hispanic and only
one race: white. The RIDOC data estimates refer
to all individuals who self-reported the race white,
and may include Hispanic whites as well as
multiracial individuals. As a result of a more limited
Census category, white disenfranchisement estimates
are slighly increased.

When the study refers to black individuals, 2000
Census estimates refer to all individuals who
reported an ethnicity of non-Hispanic and only
one race: black or African-American. The RIDOC
data estimates refer to all individuals who self-
reported the race black and may include Hispanic
blacks as well as multiracial individuals, As a result
of a more limited Census definition, black
disenfranchisement estimates are slighly higher.

When the study refers to Hispanic, 2000 Census
estimates refer to all individuals who reported the
ethnicity Hispanic and any other race. The RIDOC
data estimates refer to all individuals who self-
reported the race Hispanic. This companison slightly
und 1 the disenfranchised Hispanic
population,

When the study refers to Asian individuals, 2000
Census estimates refer to all individuals who
reported an ethnicity of non-Hispanic and only
one race: Asian or Pacific Istander. The RIDOC
data estimates refer to all individuals who self-
reported the race Asian and may include Hispanic
Astans as well as multiracial individuals. This
comparison likely had little impact on Asian or
Pacific Islander disenfranchisetnent estimates.

When the study refers to American Indian or

Alaskan Native, 2000 Census estimates refer to ail
individuals who reported an ethnicity of non-

Hispanic and only one race: American Indian or
Alaskan Native. The RIDOC data estimates refer
to all individuals who selfreported the race American
Indian and may include Hispanic American Indians
as well as multiracial individuals, This comparison
fikely had little impact on Astan or Pacific Istander
disenfranchisement rates, although Alaskan Natives
did not likely report American Indian to RIDOC.
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Technicol Notes

Data Sources

1. Rhode Island Department of Corrections Data Files of Sentenced and Supervised Offenders. As of September 30, 2003.
2, Census 2000. SF1: PCT12 Sex by Age; PCT12H Sex by Age {Hispanic or Latino); PCT121 Sex by Age (White Alone, Hispanic or
Latino); PCT12] Sex by Age (Black Alone, Hispanic or Latino}; PCT12K Sex by Age (AIAN Alone, Hispanic or Latino}; PCT12L Sex

by Age {Asian Alone, Hispanic or Latino).

Methodology

Given the absence of a completely accurate database of
individuals currently serving felony sentences in prison, on
parole, or probation, this study used RIDOC data to best
estimate the impact of felon disenfranchisement laws.
Throughout this study we designated individuals as
disenfranchised if they had a felony designation in either the
sentenced data file or probation and parole data file, they
were 18 years or older, and (based on their address) were a
Rhode Island resident.

A felony designation, however, indicates an indictment
rather than conviction in the sentenced data file and in the
probation and parole data file. Since no accessible datahase
exists with conviction data for people currently in prison or
on probation or parole, this study uses indictment data in
order to estimate rates of disenfranchisement, resulting in a
small degree of overestimation. In order to gauge the degree
of overestimation caused by the use of indictment data, a
randomly selected sample was examined. From those people
on probation or parole predicted to be disenfranchised based
on mdictment data, a random sample of 143 cases were cross-
examined with information publicly available from the Rhode
Istand Judiciary. Of these, 119 case identification numbers
matched data from the courts and of these, 95.8 percent were
reported as having also been convicted of a felony, while only
4.2 percent had been convicted of a misdemeanor. Given this
sample and using a 95 percent confidence level, this estimation
has a confidence interval of plus/minus 3.9 percent. Reliance
on indictment data to estimate felon disenfranchisement
complicates this research and similar studies in other states
as well. In order to arrive at the closest estimate possible we
use indictment data while taking measures that underestimate
the disenfranchised population in later parts of the analysis.

Since people in Rhode Island's criminal justice system are
not all residents of ths state, this study determined residency
in the following manner. Using the last known selfreported
address in RIDOC data files, only records without an out of
state address were considered Rhode Island residents. Records
were then geocoded to census tract and Providence
neighborhood levels. 688 records (3.4 percent} did not contain
sufficient address information to geocode by municipality.
An additional 411 records {7.4 percent) were without sufficient
information to geocode to Providence neighborhoods. The
removal of these records from municipal and Providence
analyses results in an underestimation of the disenfranchised
populations.

Duc to sentencing laws in Rhode Island, some individuals
appear in bath the sentenced and the probation and parole
data files. Prisoners serving probation for a felony conviction
while incarcerated for a misdemeanor conviction were removed

from the analysis, resulting in underestimation. Both RIDOC
databases collect multiple offenses for each offender. All but
one most serious charge was considered for each offcnder for
the purposes of this study.

Citizenship and its impact on voting eligibility were not
taken into account for the purpose of this analysis. Both the
census data and the estimated disenfranchised population were
not scanned for citizenship.

Missing values in the data file for race, gender, or address
resulted in those records being removed from the analysis.
This further underestimates the disenfranchised population.

The population against which the estimated disenfranchised
population is compared for rates and percentages comes from
2000 Census estimates of population over 18, or ages 18-34
in Tahle 4.

Population estimates were also adjusted to correct for the
Census miscounting prisoners as residents where the prison
is located. To account for incarcerated residents, denoted as
Cranston residents in the 2000 Census (location of the Adult
Correctional Institutions (ACI)), population estimates reflect
the 2000 population total, over {8 years old, for the given
location with the addition of current inmates living in those
iocalities directly prior to conviction (which remains their
address according to Rhode Island's election statute section
17-1-3.1). Estimates of the Cranston population denote Cranston
residents in the 2000 Census, with the addition of inmates
fiving in Cranston prior to conviction, and the subtraction
of the total ACI population. This methodology was used
consistently across e